


PREFACE

This is a conpilation of draft legislation for State use in inplenenting
the provisions of the Enploynent Security Anendnents of 1970. Al so
included is a conmentary expl aining the suggested draft | anguage which is
intended as an aid to States in making appropriate and necessary nodifi -
cations when they develop their own statutory anendnents.

Simul taneously with the transmittal to the States of this conpilation, copies
are also being transmitted of a reprint of the Manual of State Enpl oynent
Security lLegislation, revised Septenber 1950. The 1950 Manual is referred

to extensively in this conpilation, both in the text draft provisions and in
the comentary. The text draft provisions have been nunbered and lettered to
key into the 1950 Manual provisions. Thus, both in this conpilation and in
the 1950 Manual, Section 2 is the "Definitions" section; section 3, the
"Benefit Formula;" section 4, "Conditions for Receipt of Benefits;" section 7
"Coverage;" section 8, "Contributions;" section 12, "Adninistrative O ganiza-
tion;" section 13, "Administration;” section 15, "Reciprocal Arrangenents.”
In wusing this conpilation, reference will need to be made to the text and
commentary of the 1950 Manual for full understandi ng.

The section on Extended Benefits has not been assigned a nunber because no
conpar abl e section was included in the 1950 Manual

The material in this conpilation is arranged so as to have the expl anatory
commentary follow the text |anguage for each section. Thus the draft |anguage
provided for the several subsections of a single section is presented in one
sequence followed by the commentary that relates to each part of the section
that is included in the text. Text pages are marked, for easy identification
with a dark line at their outer margin. Comrentary pages do not have such
mar ki ng.

Not all of the provisions of HR 14705 are reflected in this conpilation
since a nunmber of themrelate to Federal action and do not involve or are not
susceptible to inplenmentation by State |egislation. Among them are such
provisions as those relating to: Servicenen's accrued | eave; the effect on
certain enployers' tax credits of a State’'s failure to satisfy the conditions
I ong required by section 3305 of the Federal Unenploynent Tax Act; judicia
revi ew of adverse findings of the Secretary of Labor on a State's conformty
or conpliance with the requirenents of Title IIl of the Social Security Act or
of sections 3303, 3304 or 3305 of the Federal Unenployment Tax Act; a conpre-
hensi ve unenpl oynent conpensation research program training of unenpl oynent
conpensati on personnel; a Federal Advisory Council on unenpl oyment
conpensation (but see section 12(d) of this conpilation on State advisory
counci |l s); changed dates for the Secretary's certification of State | aws;
clarification of section 3304(c) of the FUTA (i.e., the Know and Anendnent);



direction of Federal paynents to States of half the shareable regular and

ext ended benefits paid under their |aws and authorization of both advances and
rei mbursenents for this purpose; financing provisions that raise the Federa
unenpl oynent tax rate by 0.1 percent, revise the enpl oynent security

adm ni strati on account and the Federal unenpl oynent account, establish the

ext ended unenpl oynent conpensati on account, set limts on the various accounts
and govern the flow of funds anbng the vari ous accounts.

One provision of the Enpl oynent Security Amendnents of 1970 which affects

St at e unenpl oynment conpensation |laws as to which no draft legislation is
included in this conpilation and which is not discussed in the commentary is
new section 3304(a)(9)(A) of the Federal Unenployment Tax Act. That provision
requires as a condition of State |aw approval for tax credit to State

enpl oyers that:

“conpensation shall not be denied or reduced to an individua
sol ely because he files a claimin another State (or a contig-
uous country with which the United States has an agreement with
respect to unenploynent conpensation) or because he resides in
anot her State (or such a contiguous country) at the time he
files a claimfor unenploynent conpensation;”

To neet this requirenent a very few of the States will need anendnents to
their laws such as renoving benefit anount differentials between interstate
and intrastate claimants or adding Puerto Rico (a State under the definition
in section 3306(j) of the FUTA) to their laws’ definition of "State.” The
great majority of State | aws, however, need no anendnent to neet this require-
ment. For this reason, nothing relating to this provision was included in the
text or comrentary of this conpilation.

In using this conpilation to aid in anending their |aws to neet the pro-
visions of H R 14705, States should recogni ze that despite the effort to
make the conpil ation conprehensive, not all the variations in State |aws can
have been taken into account. The provisions of State | aws are too diverse
and ranmified to permt this. States need to exanmine all features and aspects
of their laws to determine both the direct effects and indirect inplications
of the provisions of HR 14705 for their needed | egislation

As already indicated, for reference purposes the 1950 Manual is being reissued
as a conpani on volune to this conpilation. This, however, is intended only as
a tenporary and stopgap arrangenent. As soon as possible the Manpower Adm n-
istration plans to revise and update the Manual of State Enpl oyment Security
Legislation. That revision will incorporate draft |egislative |anguage and
expl anatory commentary for all aspects of State unenpl oynment insurance |aws,

i ncl udi ng those covered by this conpilation
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Section 2(i)
Definitions: “Enployer”
(Section 3304(a)(6)(A), 3306(a), 3309(a)(l), FUTA
(First definition)

(i) “Enpl oyer” nmeans:

(1) Any enploying unit which after Decenber 31, 1971, for sonme portion of
a day within the current cal endar year has or had in enpl oynent one or nore
i ndi vi dual s; and

(2) For the effective period of its election pursuant to section 7, any
enpl oying unit which has el ected to become subject to this Act.

(Second definition)

(i) “Enpl oyer” means:

(1) Any enploying unit which, after Decenber 31, 1971

(A) in any cal endar quarter in either the current or preceding
cal endar year paid for service in enploynment wages of $1500 or nore, or

(B) for sone portion of a day in each of 20 different cal endar
weeks, whether or not such weeks were consecutive, in either the
current or the preceding cal endar year, had in enployment at |east
one individual (irrespective of whether the sane individual was in
enpl oynent in each such day);

(2) Any enploying unit for which service in enploynent, as
defined in section 2(k)(1)(B), is performed after Decenmber 31, 1971

(3) Any enploying unit for which service in enploynent, as
defined in section 2(k)(1)(c), is performed afer Decenmber 31, 1971



Section 2(i)(4)
Definitions: “Enployer”

(4) Any enploying unit (whether or not an enploying unit at the tine of
acqui sition) which acquired the organi zation, trade, or business, or
substantially all of the assets thereof, of another enploying unit which at
the tine of such acquisition was an enpl oyer subject to this Act; or which
acquired a part of the organization, trade, or business of another enploying
unit which at the tinme of such acquisition was an enpl oyer subject to this
Act; Provided, 1/ That such other enploying unit would have been an enpl oyer
under section 2(i)(1) if such part had constituted its entire organi zation
trade, or business;

(5) 1/ Any enploying unit which acquired the organi zation, trade, or
busi ness, or substantially all the assets of another enploying unit if such
enpl oyi ng unit subsequent to such acquisition, and such acquired unit prior to
such acquisition, both within the same cal endar quarter, together paid for
service in enploynent wages totaling $ or nore;

(6) 1/ Any enploying unit which, together with one or nore other enploying
units, is owned or controlled (by |egally enforceable neans or otherw se)
directly or indirectly by the sane interests, or which owns or controls (by
| egal | y enforceabl e neans or otherw se) one or nore other enploying units, and
which, if treated as a single unit with such other enploying units or

interests, or both, would be an enpl oyer under section 2(i)(1);

1/ 1If the anpbunt used in determining liability is | ow enough, paragraphs
(5) and (6) and the proviso in paragraph (4) are not needed.



Section 2(i)(7)
Definitions: “Enployer”

(7) Any enploying unit not an enployer by reason of any other paragraph
of this subsection (i) for which, within either the current or preceding
cal endar year, service is or was performed with respect to which such
enploying unit is liable for any Federal tax against which credit nay be taken
for contributions required to be paid into a State unenpl oynent fund; or (ii)
whi ch, as a condition for approval of this Act for full tax credit against the
tax inmposed by the Federal Unenploynment Tax Act, is required, pursuant to such
Act, to be an “enployer” under this Act;

(8) 1/ Any employing unit which, having becone an enpl oyer under
paragraph (1), (2), (3), (4), (5, (6) or (7) of this subsection, has not,
under section 7(d) ceased to be an enpl oyer subject to this Act; and

(9) For the effective period of its election pursuant to section 7(e),
any enpl oying unit which has elected to becone subject to this Act.

(10) For purposes of paragraphs (1) and (3), enploynment shall include
service which would constitute enploynent but for the fact that such service
is deemed to be perforned entirely within another State pursuant to an
el ecti on under an arrangement entered into (in accordance with section
15(d) (1)) by the conmi ssioner and an agency charged with the adm nistration of
any other State or Federal unenpl oynent conpensation | aw

(11) For purposes of paragraphs (1)(B) and (3), if any week includes both
Decenmber 31 and January 1, the days of that week up to January 1 shall be

deenmed one cal endar week and the days begi nning January 1 another such week.

1/ If the anpbunt used in determning liability is | ow enough, paragraph (8) is
not needed.



Section 2(K)(1)
Definitions: “Enploynent”
(Section 3306(i), FUTA
(Short form

(k) (i) “Enploynment” means:

(A) Any service perfornmed prior to January 1, 1972 whi ch was enpl oynent
as defined in this subsection prior to such date and, subject to the other
provi sions of this subsection, service performed after December 31, 1971 by an
enpl oyee, as defined in section 3306(i) of the Federal Unenploynent Tax Act,
including service in interstate comerce.

(Long form

(k) (1) “Enploynment” means:

(A) Any service performed prior to January 1, 1972 whi ch was enpl oynent
as defined in this subsection prior to such date and, subject to the other
provi sions of this subsection, service performed after Decenmber 31, 1971
including service in interstate comrerce, by

(i) any officer of a corporation; or

(ii) any individual who, under the usual comon | aw rules applicable in
determ ni ng the enpl oyer-enpl oyee rel ationship, has the status of an enpl oyee;
or

(iii) any individual other than an individual who is an enpl oyee under

subdivision (i) or (ii) who performs services for renuneration for any person--



Section 2(k) (1) (A (iii)(l)
Definitions: “Enploynment”

(1) as an agent-driver or comm ssion-driver engaged in distributing neat
products, vegetable products, fruit products, bakery products, beverages (ot her
than mlk), or laundry or dry-cleaning services, for his principal

(I'l) as a traveling or city sal esnan, other than as an agent-driver or
conmmi ssion-driver, engaged upon a full-time basis in the solicitation on behalf
of, and the transmission to , his principal (except for side-line sales
activities on behalf of sone other person) of orders from whol esal ers,
retailers, contractors, or operators of hotels, restaurants, or other sinilar
establishnents for merchandise for resale or supplies for use in their business
operations;

Provi ded, That for purposes of subparagraph (A)(iii), the term
“enmpl oynent” shall include services described in (1) and (11) above perforned
after Decenber 31, 1971 only if:

1. The contract of service contenplates that substantially all of the
services are to be perforned personally by such individual

2. The individual does not have a substantial investnent in facilities
used in connection with the performance of the services (other than in
facilities for transportation); and

3. The services are not in the nature of a single transaction that is
not part of a continuing relationship with the person for who the services are

per f or med.



Section 2(k)(1)(B)
Definitions: “Enploynent”
(Sections 3304(a)(6) and 3309, FUTA)

(k) (1) “Enployment” neans:

(Alternative 1)

(B) service perfornmed after Decenber 31, 1971 in the enploy of this State
or any political subdivision thereof or any instrunentality of any one or nore
of the foregoing which is wholly owned by this State and one or nore other
States or political subdivisions or any service perforned in the enploy of any
instrunentality of this State and one or nore other States or politica
subdi vi si ons;

(Alternative 2)

(B) service performed after Decenber 31, 1971 by an individual in the
enploy of this State or any of its instrunentalities (or in the enploy of this
State and one or nore other States or their instrunentalities) for a hospita
or institution of higher education located in this State provided that such
service is excluded from“enpl oynent” as defined in the Federal Unenpl oynent
Tax Act solely by reason of section 3306(c)(7) of that Act and is not excluded
from“enpl oynent” under section 2(k)(1)(D) of this Act;

(Alternative 1)

(CDléervice perfornmed after Decenber 31, 1971 by an individual in the
enpl oy of a religious, charitable, educational or other organization
which is excluded fromthe term“enploynent” as defined in the
Federal Unenpl oynment Tax Act solely by reason of section 3306(c)(8) of that
Act, except as provided in section 2(k)(1)(D) of this Act;

T/ Present

I S Y(C) and (D) of the 1950 MaAnual are relettered as
section 2 .



Section 2(k)(1) (O
Definitions: “Enploynent”
(Alternative 2)

1/
(O service performed after Decenmber 31, 1971 by an individual in the

enpl oy of a religious, charitable, educational or other organization but only
if the following conditions are net:
(i) The service is excluded for “enploynent” as defined in the Federa
Unenpl oynent Tax Act solely by reason of section 3306(c)(8) of that Act; and
(ii) the organi zation had four or nmore individuals in enploynment for
some portion of a day in each of 20 different weeks, whether or not such weeks
were consecutive, within either the current or precedi ng cal endar year,
regardl ess of whether they were enployed at the sane nonent of tine.
(D) For the purposes of paragraphs (B) and (C) the term “enpl oynent” does
not apply to service perforned
(i) in the enploy of (1) a church or convention or association of
churches, or (Il) an organization which is operated primarily for religious
pur poses and which is operated, supervised, controlled, or principally
supported by a church or convention or association of churches; or
(ii) by a duly ordai ned, conm ssioned, or |icensed mnister of
a church in the exercise of his nmnistry or by a nenber of a religious

order in the exercise of duties required by such order; or

1/ Present section 2(k)(1)(C and (D) of the 1950 Manual are relettered as
section 2(k)(1)(F) and (G.



Section 2(k)(1)(D)
Definitions: “Enploynent”

(iii) in the employ of a school which is not an institution of higher
education; or

(iv) in a facility conducted for the purpose of carrying out a program of
rehabilitation for individuals whose earning capacity is inpaired by age or
physi cal or nmental deficiency or injury or providing renunerative work for
i ndi vi dual s who because of their inpaired physical or nmental capacity cannot be
readi ly absorbed in the conpetitive | abor market by an individual receiving
such rehabilitation or renunerative work; or

(v) as part of an unenpl oyment work-relief or work-training program
assisted or financed in whole or in part by any Federal agency or an agency of
a State or political subdivision thereof, by an individual receiving such work
relief or work training; or

(vi) for a hospital in a State prison or other State correctiona

institution by an inmate of the prison or correctional institution.



Section 2(k)(1)(E)
Definitions: “Enploynment”

Service Qutside the United States

(E) The term “enpl oynent” shall include the service of an individual who
is acitizen of the United States, perforned outside the United States (except
in Canada or the Virgin Islands), after Decenber 31, 1971 in the enploy of an
Aneri can enpl oyer (other than service which is deened “enpl oynent” under the
provi si ons of subparagraphs (2) or (3) of this subsection or the parallel
provi si ons of another State’'s law), if:

(i) the enployer’s principal place of business in the United States is
located in this State; or

(ii) the enployer has no place of business in the United States, but

(1) the enployer is an individual who is a resident of this State; or
(I'l') the enployer is a corporation which is organized under the | aws
of this State; or
(I'11) the enployer is a partnership or a trust and the nunber of the
partners or trustees who are residents of this State is greater
than the nunber who are residents of any one other State; or

(iii) none of the criteria of divisions (i) and (ii) of this subparagraph
is met but the enployer has el ected coverage in this State or, the enployer
having failed to el ect coverage in any State, the individual has filed a claim

for benefits, based on such service, under the |aw of this State.



Section 2(k)(1)(E)
Definitions: “Enploynment”
Service Qutside the United States

(iv) An “Anerican enployer,” for purposes of this paragraph, neans a
person who is
(1) an individual who is a resident of the United States; or
(I'l') a partnership if two-thirds or nore of the partners are residents of
the United States; or
(I11) atrust, if all of the trustees are residents of the United States;
or
(I'V) a corporation organized under the laws of the United States or of
any State.

(F) Notwithstanding section 2(k)(2), all service perforned after

1/
by an officer or menber of the crew of an American vessel on or in

connection with such vessel, if the operating office, fromwhich the operations
of such vessel operating on navigable waters within, or within and w thout, the
United States are ordinarily and regul arly supervi sed, managed, directed and
controlled is within this State; and

(G notwithstandi ng any ot her provisions of this subsection, service with
respect to which a tax is required to be paid under any Federal |aw inposing a
tax agai nst which credit may be taken for contributions required to be paid
into a State unenpl oynent fund or which as a condition for full tax credit
agai nst the tax inmposed by the Federal Unenpl oyment Tax Act is required to be

covered under this Act.

1/ Enter the effective date of the amendnent.

- 10 -



Section 2(k)(6)
Definitions: “Agricultural Labor”
(Section 3306(k), FUTA)
(6) The term “enpl oynent” shall not include--
(Short form

(A) Service perfornmed by an individual in agricultural |abor
For purposes of this subparagraph, the term“agricultural |abor” neans

(i) any service perforned prior to January 1, 1972 which was agricultura
| abor as defined in this subparagraph prior to such date and

(ii) renunerated service performed after Decenber 31, 1971 in agricultura
| abor as defined in section 3306(k), Federal Unenploynment Tax Act.
(Long form

(A) Service perfornmed by an individual in agricultural |abor
For purposes of this subparagraph, the term“agricultural |abor” neans any
service perfornmed prior to January 1, 1972 which was agricultural |abor as
defined in this subparagraph prior to such date, and renmunerated service
perfornmed afer Decenber 31, 1971:

(i) on afarm in the enploy of any person, in connection with
cultivating the soil, or in connection with raising or harvesting any
agricultural or horticultural commodity, including the raising, shearing,
feeding, caring for, training, and nmanagenent of |ivestock, bees, poultry, and

fur-bearing animals and wildlife;



Section 2(k)(6)(A)(ii)

Definitions: “Agricultural Labor”

(ii) in the enploy of the owner or tenant or other operator of a farm in
connection with the operation, managenent, conservation, inprovenent, or
mai nt enance of such farmand its tools and equi pnent, or in salvaging tinber or
clearing land of brush and other debris left by a hurricane, if the major part
of such service is perfornmed on a farm

(iii) in connection with the production or harvesting of any comodity
defined as an agricultural comodity in section 15(g) of the Agricultura
Mar keting Act, as anended (46 Stat. 1550, sec. 3; 12 U S.C. 1141j) or in
connection with the ginning of cotton, or in connection with the operation or
mai nt enance of ditches, canals, reservoirs, or waterways, not owned or operated
for profit, used exclusively for supplying and storing water for farmng
pur poses;

(iv)(l) in the enploy of the operator of a farmin handling, planting,
dryi ng, packing, packaging, processing, freezing, grading, storing, or
delivering to storage or to market or to a carrier for transportation to
market, in its unmanufactured state, any agricultural or horticultura
commodity; but only if such operator produced nore than one-half of the
commodity with respect to which such service is perforned;

(I'l) in the enploy of a group of operators of farm (or a cooperative
organi zati on of which such operators are nenbers) in the perfornance of service
described in subdivision (1), but only if such operators produced nore than

one-hal f of the commbdity with respect to which such service is perforned;



Section 2(k)(6) (A (iv)(111)

Definitions: “Agricultural Labor”

(1'11) the provision of subdivisions (1) and (I11) shall not be deened to
be applicable with respect to service perforned in connection with comrercia
canning or conmercial freezing or in connection with any agricultural or
horticultural comopdity after its delivery to a term nal market for
distribution for consunption; or

(v) on a farmoperated for profit if such service is not in the course of
the enpl oyer’s trade or business or is donestic service in a private hone of
t he enpl oyer.

(B) As used in subparagraph (A), the term*“farnf includes stock, dairy,
poultry, fruit, fur-bearing animal, and truck farms, plantations, ranches,
nurseries, ranges, greenhouses or other similar structures used primarily for

the raising of agricultural or horticultural comvbdities, and orchards.



Section 2(k)(6) (R
Definitions: Exclusions from“enploynent”
(Section 3306(c)(10)(B), (© and (D), FUTA
(6) The term "enpl oynent” shall not include--
(R) service perfornmed, in the enploy of a school, college, or university,
if such service is perfornmed (i) by a student who is enrolled and is regularly

attendi ng cl asses at such school, college or university, or (ii) by the spouse

of such a student, if such spouse is advised, at the tinme such spouse conmences

to performsuch service, that (I) the enploynent of such spouse to perform such

service is provided under a programto provide financial assistance to such

student by such school, college, or university, and (l11) such enploynent wl]l

not be covered by any program of unenpl oynent insurance;

(S) service perforned by an individual under the age of 22 who is

enrolled at a nonprofit or public educational institution which normally

mai ntains a regular faculty and curriculumand nornally has a regularly

organi zed body of students in attendance at the place where its educationa

activities are carried on as a student in a full-tinme program taken for credit

at_such institution, which conbines acadenic instruction with work experience,

if such service is an integral part of such program and such institution has

so certified to the enployer, except that this subparagraph shall not apply to

service perforned in a program established for or on behalf of an enployer or

group of enpl oyers;

(T) service perforned in the enploy of a hospital, if such service is

perforned by a patient of the hospital, as defined in section 2(v).




Section 2(u)
Definitions: “Institution of higher education”
(Section 3309(d), FUTA

(u) “Institution of higher education,” for the purposes of this section
nmeans an educational institution which

(1) admits as regular students only individuals having a certificate of
graduation froma high school, or the recogni zed equival ent of such a
certificate;

(2) is legally authorized in this State to provide a program of education
beyond hi gh school

(3) provides an educational programfor which it awards a bachelor’s or
hi gher degree, or provides a programwhich is acceptable for full credit toward
such a degree, a program of post-graduate or post-doctoral studies, or a
program of training to prepare students for gainful enploynent in a recognized
occupation; and

(4) is a public or other nonprofit institution

(5) Notwithstanding any of the foregoing provisions of this subsection

all colleges and universities in this State are institutions of higher

education for purposes of this section.



Section 2(v)
Definitions: “Hospital”
(Sections 330(c)(10) (D), 3309(a)(1)(B) and 3309(b)(6), FUTA)

(v) “Hospital” neans an institution which has been |icensed, certified
1/

or approved by as a hospital.

1/ Enter the nanme of the State agency which |icenses, certifies or approves
institutions as hospitals. Mdifications in this provision should be nade
to accord with State practice.



Conmentary - Section 2(1)
Definitions: *“Enployer”

(i) Enployer.--The definition of “enployer” in the Federal Unenpl oynent Tax
Act has been broadened by the 1970 amendnent to section 3306(a) of that Act to
i nclude all enployers who, in the current or precedi ng cal endar year, paid
wages of at |east $1500 in any cal endar quarter or enployed at |east one

enpl oyee in each of 20 different cal endar weeks. The alternative test of a
payroll of $1500 in any quarter insures coverage of significant operations
conducted in fewer than 20 weeks in any one cal endar year. An exanple of such
an operation is a contracting firmorganized to do a particular job, enploying
many wor kers but conpleting the job in a short period. Relying on a 20 week
test as in prior Federal |law and many State | aws has neant that in such cases
the workers received no wage credits for unenpl oynment conpensati on purposes and
that the enpl oyer escaped unenpl oynent tax on a |arge scal e operation that
could last as long as 38 weeks spread over two cal endar years.

The foll owi ng di scussion conpares the definitions of “enployer” given in the
text draft |language with the first and second definitions contained in the 1950
Manual of State Enploynent Security Legislation, pages 5-7

(The third definition of “enployer” on page 7 of the 1950 Manual should be
di sregarded in devel opi ng anendnents to State | aws for consistency with the
1970 anendnents.)

The fist definition of “enployer” is the sane as that on page 5 of the 1950
Manual . It provides the broadest possible coverage in including all enploying
units which have any covered service perfornmed in their enploy. This assures
all workers engaged in covered enpl oynent of unenpl oynment insurance protection
and greatly sinplifies admnistration. (For comrentary relating to this
definition, see Manual, pages C-6 and C7.)

The draft |anguage revises the second definition of “enployer” on page 5
through 7, Manual of State Enploynent Security Legislation, revised 1950. As
revised, it provides for mnimmcoverage of service which is subject to the
Federal unenploynent tax. It also provides for the coverage of State hospitals
and institutions of higher education and for the m ni mum coverage of nonprofit
organi zati ons whi ch the Federal Unenpl oynent Tax Act requires to be covered as
a condition for certification of the State |aw. The suggested provisions in
subsection (i)(1) in the second definition are consistent with the new
definition of “enployer” in anended section 3306(a), Federal Unenpl oynment Tax
Act .

The provisions in subsection (i)(2) bring State hospitals and State institutions
of higher education within the draft’'s definition of “enployer”. This is
consistent with section 3309(a), providing coverage that is required for a State



Conmentary - Section 2(i)
Definitions: *“Enployer”

| aw to be approvabl e under section 3304(a)(6)(A). Such enploying units are
enpl oyers if they have one or nore enployees at any tinme since these new Federa
| aw provi sions establish no mnimmsize for coverage of State hospitals and
State institutions of higher education.

The provisions in subsection (i)(3) incorporate by reference (see section
2(k)(1)(©) the mnimm size coverage for nonprofit organizations (four workers
in 20 weeks) set forth in section 3309(c) of the Federal Unenploynent Tax Act,
and, required for a State |law to be approvabl e under section 3304(a)(6)(A).

Suggest ed subsection (i)(7) is sinmlar to the draft |anguage in section
2(k)(1)(F), except that the latter relates to the coverage of services and the
fornmer to coverage of enployers. Subsection (i)(7)provides for automatic
coverage under State law of all enployers who are covered under the Federal |aw
and of all enployers that the Federal |aw requires to be covered under the State
law. It would not only provide State | aw coverage consistent with that provided
under the Federal |aw but also might aid in avoiding questions of confornmity if
the Federal lawis interpreted to require the coverage of particular enployers
not specifically identified as subject to the State | aw.

Par agraphs (4), (5), (6) and (9) of subsection (i) are the sane as paragraphs
(2), (3), (4) and (7) of this subsection in the draft |anguage on pages 5, 6,
and 7 of the 1950 Manual. The provisions in subsection (i)(8) include undated
draft |anguage of provisions which are included in subsection (i)(6) on page 7

of the Manual. Paragraph (10) of subsection (i) includes provisions simlar to
those in the proviso in current section 2(i)(1) (second definition) on page 5 of
the Manual. Because the definitions in paragraphs referred to in paragraph (11)

of subsection (i) are based in part on service in a nunber of different cal endar
weeks within a year, the definition in this paragraph provides for treating as 2
separate weeks a week which falls partly within one cal endar year and partly
wi t h anot her.

State | aw provisions on term nation of coverage will need revision to reflect
the 1970 anendnents. These provisions usually provide for the termnation of
coverage of enployers upon application or upon the initiative of the agency when
certain findings are nade with respect to the nunber of workers enployed or the
anount of wages paid, dependi ng upon the coverage provisions in the State | aw

A specific provision will be needed to exclude State hospitals and State
institutions of higher education fromthe term nation provisions since coverage
is extended to them w thout regard to nunber of enployees, |ength of enploynment
or a payroll test. However, term nation of coverage for nonprofit institutions



Commentary - Section 2(i)

Definitions: *“Enployer”

required to be covered by the Federal Unenploynent Tax Act would have to be

di stingui shed from provi sions applicable to other enployers solely because of
the different “size-of-firnf test applying to them Oher enployer may be
term nated upon a finding that there were not 20 different weeks during which,
on sone day, there was not one person enpl oyed or wages of $1500 in a cal endar
quarter were not paid. However, where a State provides only the m ni num
coverage for nonprofit organizations, the transitional provision wuld have to
provide for termnation only upon a finding that the organization had | ess than
4 enpl oyees in enploynent on each of 20 days in 20 different weeks. |f wi der
coverage is provided for in the State law the terninati on provi sion concerning
nonprofit organi zati ons would have to provide for ternination only when an
organi zation had | ess than such specified enpl oynent.

A “transitional” clause will also be needed to recogni ze the changed coverage
provisions particularly in those States which covered enpl oyees of 2 or nore
prior to the 1970 anendnents. Such provisions would, in essence, provide that
coverage could not be terminated unless with respect to cal endar year 1972 the
enpl oying unit had | ess than the enpl oynment provided for coverage by the State
under the 1970 anendnents and with respect to 1971, |ess than the enpl oynent
that was required under the State | aw provi sions applicable to that cal endar
year.



Commentary - Section 2(k)(1)(A)

Definitions: “Enploynent”

(k) Enploynent.--Prior to the 1970 anendnents to the Federal Unenpl oynment Tax
Act, only individuals who were enpl oyees under common | aw rul es of nmaster and
servant were in enpl oynent covered by the ternms of that Act. New provisions of
the Federal Unenpl oynent Tax Act have the effect of providing coverage for
services by individuals as certain agent and conmi ssion drivers and traveling
and city sal esmen ot herw se excl uded under comon | aw rul es.

Short formdefinition.--The "short form of the definition of enploynent is
provided primarily for State |laws using, or anended to use, the "ABC' test of
cover age.

For services to be covered they nust be performed by an "enpl oyee" in

"enmpl oynent"”. The nobst satisfactory definition of enploynent Is contained in
section 2(k)(5) of the Manual which utilizes the "ABC' test to distinguish

bet ween enpl oynent and sel f-enpl oynent. Al though the 1970 anendnments to the
Federal Unenpl oyment Tax Act broaden coverage provisions in certain areas, and
thereby reduce the inequities inherent in defining enploynment exclusively on the
basis of comon | aw rules of master and servant, it is preferable to disregard
the comon | aw tests conpletely, since they are based on concepts which have no
rel ati onship to unenpl oynent insurance and are inadequate to acconplish program
obj ecti ves.

The comon | aw doctrine devel oped primarily in cases dealing with the vicarious
liability, of an enployer for the tortious acts of his enployees. The basic
rationale was that liability should be inposed when the enployer was in a
position to reduce the risk by controlling the manner and neans of work
performance. Thus, the test which evolved relates largely to the extent of the
enpl oyer's right of control over the performance of the work. But for

unenpl oynent conpensati on purposes, the econonmic realities of the relationship
not the degree of control, are determ native. The crucial test is: Can the
enpl oyer separate the worker and thereby cause his unenpl oynent ?

Long formdefinition.--The "long forn definition specifically includes the
services covered by the 1970 amendments to section 3306(i) and avoids the
necessity for reference to another statute to determnmine the services covered
after Decenber 31, 1971. It is recomrended for States using conmon | aw tests of
master and servant. (See comentary above on section 2(k)(5) of the Manual

di scussing the "ABC' test and the common | aw rul es of master and servant.)

Subpar agraphs (A)(i) and (ii) provide that services are covered if they are
perfornmed by an officer of a corporation and any other individual who Is an
enpl oyee under the usual comon | aw rul es defining the enpl oyer-enpl oyee
rel ati onship.



Commentary - Section 2(k)(1)(A)
Definition: “Enploynent”

Subparagraph (A)(iii) is designed to conformw th anmendnents to the Federa

Unenpl oynent Tax Act. It is intended to cover two specific groups of workers
who are not enpl oyees under the conmon | aw enpl oyer-enpl oyee rules. The first
such group, listed in subparagraph (A)(iii)(l), 1 ncludes agent or comm ssion

drivers who distribute nmeat, vegetable, fruit, or bakery products or beverages
(other than mlk), or who distribute laundry or dry-cleaning services for a
principal (enployer). The second group, which is covered by subparagraph

(A (iit)(Ir), includes traveling or city salesnen (other than agent-drivers or
commi ssion-drivers) who are engaged on a full-time basis in the solicitation on
behal f of a principal (enployer) or the transm ssion to a principal (enployer)
of orders fromwhol esal ers, retailers, contractors, or operators of hotels,
restaurants, or other simlar establishnents for nerchandise for resale or
supplies for use in their business operations. However, this provision does not
cover services in sideline sales activities on behalf of sone other person

The proviso in subparagraph (A)(iii) contains the same conditions for coverage
as are contained in the amended Federal Unenpl oyment Tax Act. Thus al though an
i ndi vidual may be a conmi ssion-driver or sal esman described in subparagraph

(A (iii)(l) or (Il), his services are in covered enploynent only if 1. the
contract of service contenplates that substantially all of the services are to
be performed personally by the individual; 2. the individual does not have a
substantial investnent in facilities used in connection with the perfornmance of
the services (other than the investnment in facilities for transportation); and
3. the services are part of a continuing relationship with the person for whom
the services are perforned and not in the nature of a single transaction

FI CA definition.--As one nmeans of broadening coverage, the Federal Unenpl oynent
Tax Act was anended to adopt the definition of the term“enployee” in the
Federal Insurance Contributions Act with two exceptions: (1) full-time insurance
sal esnmen, and (2) hormewor kers perform ng work according to specifications

furni shed by the person for whomthe services are perfornmed, on materials or
goods furnished by such person which are required to be returned to such person
or a person designated by him |If the State finds that adoption of the “ABC
test I1s not feasible, it is recommended that the definition of enployee in
section 3121(d) of the Federal I|nsurance Contributions Act be incorporated in
its entirety in the State definition of “enploynent”.

Section 3306(c)(14), Federal Unenploynent Tax Act, and npbst State | aws,
specifically exclude the services of an insurance agent or solicitor who is paid
solely by comm ssion. An insurance sal esman, whether on a conmission or a

sal ari ed basis, should be provided w th unenpl oyment insurance protection
against job loss if heis, inreality, an enployee under the “ABC’' test.



Commentary - Section 2(k)(1)(A)
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There is no specific exclusion in the Federal Unenpl oynent Tax Act for

homewor kers and they are covered if they are enpl oyees under the usual conmon
|l aw rul es. Many honeworkers would not qualify on this basis, however, because
that degree of control over their work performance which is necessary to
satisfy the common |aw definition is lacking in spite of the fact that the
enpl oyee may be exposed to the risks of unenploynment to the sane extent as

ot her workers.

It is therefore recommended that any specific exclusion of insurance agents,
solicitors, or homeworkers in the State | aw be repealed and that the definition
of enployee in the Federal I|nsurance Contributions Act be adopted wi thout
deletions. This would effect coverage of both insurance sal esman and
homewor ker s.

This coul d be acconplished by addi ng new subdivisions (I11) and (IV) under
subparagraph (A)(iii) to read as foll ows:

“(111) as a full-time insurance sal esnan;

(1'V) as a hormewor ker perform ng work, according to specifications
furni shed by the person for whomthe services are perfornmed, on
materials or goods furni shed by such person which are required to be
returned to such person or a person designated by him”

and by revising the proviso follow ng subparagraph (A)(iii) to include reference
to subdivisions (I1l) and (1V).



Commentary - Section 2(k)(1)(B)

Definitions: *“Enmploynment”

Ceneral --Legi sl ation by reference

Those States which are barred by constitutional or statutory prohibition from

| egislating by reference would not be able to adopt alternative 2 for
subparagraph (B) or alternatives 1 or 2 for subparagraph (C) wi thout substantia
modi fication since these provisions refer to sections 3306(c)(7) and 3306(c)(8),
Federal Unenpl oyment Tax Act. Additional draft provisions (including others
with respect to coverage affected by H R 14705 such as section 2(K)(6)(A))
woul d al so need revision because they also refer to provisions in Federal |aw or
to regul ations issued by the Secretary of Labor. Such States would have to
include in the State |aw the substance if not the exact wording of the Federa
provisions to which the draft |anguage refers. Wth respect to regul ations

i ssued by the Secretary, it appears that such States would have to include them
in the State rules and regulations. Care will need to be exercised in adapting
Federal provisions to assure that the State | aw does not exclude nore service
than the Federal law pernmits with respect to State and nonprofit services which
must be covered as a condition for approval of the State law for tax credit.

(B) Service for the State and its political subdivisions.--Effective January 1,
1972, the 1970 amendnents to the Federal Unenpl oyment Tax Act (sections
3304(a) (6) and 3309) nmke State | aw coverage of service perforned by certain
enpl oyees of State hospitals and institutions of higher education a requirenent
for tax credit under that Act. Each State is required to pay conpensation on
their services under the sanme terms and conditions as the State | aw provides for
other covered services. (For an exception to this requirenment, i.e., the

prohi bition of the paynent of benefits, based on their services, during certain
periods to individuals enployed by institutions of higher education in an
instructional, research or principal adninistrative capacity, see the text and
comrentary for section 4(a)(2).)

Under the 1970 anendnments, the prescribed extension of coverage to certain
services for nonprofit organizations, State hospitals and institutions of
hi gher education is nmade a condition for certification of the State | aw by
the Secretary. Thus the inpact of this federally-mandated extension of
coverage differs froman extension of FUTA coverage. |If a State law fails
to cover enploynent that is covered under FUTA, the enployer nust pay the
full Federal tax on that enploynent, and the enpl oyees nmay get no benefits
based on such enmpl oynent, but the certifiability of the State lawis
unaffected. If, however, a State law fails to cover the services which the
Federal |aw specifies the States nust cover, or excludes such services



Commentary - Section 2(k)(1)(B)
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fromcoverage, the State | aw woul d not be approvable for purposes of tax credits
agai nst the Federal unenploynment tax and no enployer in the State would receive
such credit for State contributions agai nst the Federal unenpl oynent tax.

The 1970 anendnents require coverage of State hospitals and institutions of

hi gher education only and do not affect enployment for the State generally, or
for its other instrunmentalities. It should also be noted that under the 1970
anendnments services in hospitals and institutions of higher education operated
by one or nore States or their instrunmentalities nust be covered in the State in
whi ch the hospital or institution of higher education is physically |ocated.

New section 3304(a)(12) of the Federal Unenploynent Tax Act al so provides that a
State law nust allow the political subdivisions of the State to el ect coverage
on a reinbursabl e basis of the service performed in a hospital or an institution
of higher education of any such subdivision, if such service is not otherw se
covered. This neans that States whose |laws do not require the coverage of
services perforned for the hospitals and institutions of higher education of
their political subdivisions nmust amend themeither to require such coverage or
to permit their political subdivisions to elect coverage for those services.

Exi sting provisions of the Federal Unenpl oynent Tax Act, which excl ude services
by student nurses and interns, students enployed by the school they are
attending and services for |less than $50 a quarter, are not changed. In
addition, the 1970 amendnents provide that certain services perfornmed for
hospitals and institutions of higher educati on may be excluded, as provided in
section 2(k)(1)(D), regardl ess of whether these are State or private nonprofit
hospitals or institutions.

Al ternative 2 of subparagraph (3) provides only for the m ni nrum coverage of
State enploynment with the State | aw nust cover as a condition of tax credit
approval. States, however, are free to go beyond such linited coverage
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Definitions: “Enploynent”

ext ensi on and shoul d extend coverage in both State and | ocal governnent

enpl oyees on as broad a base as practical. This could be acconplished by
enacting Alternative 1 of Section 2(k)(1)(B) together with the excl usions
contained in sections 2(k)(6)(J) and (K) of the 1950 Manual which exenpt from
coverage the service of elected public officials, public officials who are paid
on a fee basis, and service performed on State or |ocal government work-relief
proj ects.

If the coverage of State and | ocal government workers cannot be acconpli shed,

St at es shoul d consi der covering State enpl oyees only by substituting the
followi ng provision for Alternative 1 of section 2(k)(1)(B) together with the
exclusions in sections 2(k)(6)(J) and (K) and the sane exceptions as provided in
section 2(k)(1)(D):

“service perforned after Decenber 31, 1971, in the enploy of this State
or any of its wholly owned instrunentalities;”

If so broad an extension of coverage is not feasible, it is recomended that
coverage be extended to individuals enployed not only by the State but al so by
its political subdivisions and instrumentalities in hospitals, institutions of
hi gher education and secondary and prinmary schools, such coverage to be on the
same basis and with the sane exceptions as provided for State enpl oyees of State
hospitals and institutions of higher education.

1/
(© Service for nonprofit organizations.--The 1970 anendrments to the Federa
Unenpl oynent Tax Act did not change the Federal tax status of Federal
unenpl oynent tax exenpt nonprofit organizations. By nmaking State | aw coverage
of services for such organizations a requirenment for tax credit under the
Federal Unenpl oynent Tax Act, the amendnents in effect extend unenpl oynent
i nsurance protection under State laws to certain enpl oyees of such nonprofit
organi zations. The State |aw nmust give each nonprofit organization which the
Federal |aw says nust be covered an option: To reinburse the State for
unenpl oynent benefits attributable to service for such organization or to pay
contributions under the State law s normal tax provisions. The State |aw nust
al so provide that unenpl oynent benefits based on service for nonprofit
organi zations will be paid under the same conditions that apply to benefits paid
on the basis of other State covered services. (See Section 4(a)(2).)

1/ Present section 2(k)(1)(C and (D) of the 1950 Manual are relettered as
section 2(k)(1)(F) and (Q§.
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States are not required to cover all services or all nonprofit organizations
whi ch previously could be excluded from coverage under the State law. Only
those organi zati ons which enploy at |east four workers on each of 20 days during
either the current or the preceding cal endar year, each day being in a different
cal endar week, nust be covered. The services and organi zations which the State
| aw may continue to exclude are discussed in connection with section 2(k) (1) (D).

The provisions in Alternative 1 of subparagraph (C) woul d provi de coverage of
all service which is excluded fromthe definition of “enploynent” in the Federa
Unenpl oynent Tax Act solely by reason of the provisions in section 3306(c)(8) of
that Act, with the exception of service which is exenpt from coverage under the
State |law by section 2(k)(1)(D). Thus the provisions in this alternative would
provi de broader coverage than is required by Federal |aw because they woul d
cover not only service for organizations which nmust be covered under the State

| aw, but al so service performed for organi zati ons which enploy |ess than four
workers in 20 weeks. The provisions in Alternative 2 of subparagraph (C) on the
ot her hand woul d cover service only for nonprofit organi zations which the State
law is required to cover (i.e., those enploying four or nmore workers in 20
weeks) and woul d specifically except service which is exenpt from coverage by
section 2(k)(1)(D).

The coverage required is only of service which is excluded under section
3306(c) (8) of the Federal Unenploynment Tax Act solely because it is perforned
for nonprofit organizations described in section 301(c)(3) of the Federa

I nternal Revenue Code of 1954 which are exenpt formincone tax under section
501(a) of the Code.

The inclusion of the phrase “within either the current or the precedi ng cal endar
year” in Alternative 2 of subparagraph (C(ii) is required by Federal |aw and
provi des for continuous coverage fromyear to year. It thus prevents the

exi stence of a substantial period at the begi nning of each year during which no
nonprofit organi zati on would be subject to the | aw

I'n determ ning whet her an organi zati on had four or nore workers on a particul ar
day, the services specified in section 2(k)(1)(D) need not be considered.
Accordingly, if the organization had in enploynment on a particular day only four
enpl oyees, one of whomwas an ordained nminister performng services “in the
exercise of his mnistry,” that day would not be counted in determ ni ng coverage
of the organization.
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States may go beyond the Federal requirenments and cover as nany additiona
nonprofit organi zations as the State |egislature considers appropriate. W
recomend that States go beyond the Federal |aw requirenents and enact

provi sions such as Alternative 1. |If the State covers a nonprofit organization
whose coverage the Federal |aw does not require, the State nay pernmit the

organi zation to reinburse the fund for its enployees’ benefits. The State is
not, however, required to offer this option to any nonprofit organi zation before

January 1, 1972. If it w shes, however, the State nay provide for reinbursenent
financing of nonprofit organi zati on enpl oyees’ benefits at any tine after the
approval date of the Federal bill, but, under the provisions of new section

3303(e), such reinmbursenent nust not apply to benefits paid before January 1
1970.

St at es whi ch now cover nonprofit organizations or those with standby | egislation
for covering nonprofit organizations on a reinbursable basis, effective upon
certification by the Secretary, should review with provisions to determnne

whet her they neet Federal requirements with respect to organi zati ons which nust
be covered, the effective date of such coverage, and the option of electing
contributions or reinbursenent.

(D) Excluded services for nonprofit organizations, State hospitals and State
institutions of higher education.--Section 2(k)(1)(D) describes the services
whi ch, under new section 3309(b) of the FUTA, may be excluded fromthe required
State coverage of nonprofit organizations, State hospitals and State
institutions of higher education.

Subparagraph (i).--As used in this subparagraph, the word “church” is used in
its limted sense and is synonynmous wi th an individual “house of worship”

mai ntai ned by a particular congregation. “Convention” and “association” refer
to formal and informal groups of churches, clergy or laymen, whether of a
continuing nature or neeting periodically, whose purpose is prinarily concerned
with religious and denom national matters of the group or groups represented.
Any service by an individual for a church, convention or association of churches
i s excluded fromcoverage. However, the exclusion does not apply to service
perfornmed for an organi zation which may be religious in orientation unless it is
operated primarily for religious purposes and is operated, supervised,
controlled or principally supported by a church (or a convention or association
of churches). Thus, the service of the janitor of a church is excluded, but the
service of janitor for a separately incorporated college, although if may be
church related, is covered
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Service for a college devoted primarily to the preparation of students for the
mnistry is exenpt, as is service for a novitiate or a house of study training
candi dates to becone nenbers of religious orders. On the other hand, a church
rel ated (separately incorporated) charitabl e organization (such as an orphanage
or a hone for the aged) is not considered, under this subparagraph, to be
operated primarily for religious purposes.

Subparagraph (ii).--The exclusion of service perforned by ninisters in the
exercise of their mnistry and by menbers of a religious order in performng the
duties required by such order applies only when such service is perforned for
nonprofit organizations required to be covered by the State | aw

A mnister is “ordai ned, conm ssioned, or licensed” if he has been vested with
mnisterial status in accordance with the procedure followed by the particul ar
church denoni nation. However, he does not have to be connected with a
congregation. Mnisterial authority continues until revoked by the church

The term “exercise of the Mnistry” includes: (1) the conduct of religious
worship and the ministration of sacerdotal functions; (2) service performed in
the control, conduct, and naintenance of (a) a religious organization under the
authority of a religious body constituting a church or church denom nation, or
(b) an organization operated as an integral agency of such a religious

organi zation or of a church or church denomi nation; (3) service performed for
any organi zati on under an assi gnnent or designation by a church (not including
cases in which a church nerely helps a minister by recomrending himfor a
position involving nonninisterial services for an organi zati on not connected
with the church); and (4) nissionary service or admnistrative work in the
enpl oy of a missionary organization. “Control, conduct, and maintenance” of an
organi zati on does not include services such as operating an el evator, or being a
janitor, but refers to services perfornmed in the directing, managenent, or
pronmotion of the activities of the organization.

Accordingly, service of a clergyman as a chaplain in an orphanage or in an ol d-
age home is excluded since his service is in the exercise of his mnistry as is
the service of nenbers of a teaching or nursing order who are engaged in
teaching or nursing. |In the case of a nenber of a religious order, the
criterion is whether the order requires the performance of such service.
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Subparagraph (iii).--The exclusion of service performed in the enploy of schools
other than institutions of higher education applies to service for institutions

bel ow the | evel of a college, university, junior or comunity college or simlar
institution (see definition or “institution of higher education” in section 2(u)
and Comentary relating thereto). Thus, all service for primary, secondary and

nmost preparatory schools in excluded.

Subpar agraph (iv).--This subparagraph excludes certain services performed for a
facility which is itself covered as a State hospital, State institution of

hi gher education or nonprofit organization or is a part of one of these kinds of
covered enployer. The facility nay be one of two types, a rehabilitation
facility or a sheltered workshop.

A rehabilitation facility as described in the draft |anguage, is a facility
whose purpose is to carry out a program of rehabilitating individuals whose age
or physical or nental deficiency or injury has inpaired their earning capacity.
Such a facility undertakes to pronote the devel opnent, to the greatest degree
possi bl e, of such faculties as the disabled or handi capped individual stil
possesses. The help it provides nay include, but is not linmted to, nedical
psychol ogi cal and social services, testing, fitting or training in prosthetic
devi ces, and physical, occupational, speech and hearing therapy.

A shel tered workshop, as described in the draft |anguage, is a facility whose

purpose is no carry out a program of providing work for pay to individuals who
cannot readily get jobs in the conpetitive |abor narket. Goodwi |l industries

and many workshops for the blind are exanples of sheltered workshops.

Sone facilities combine both types of prograns and are both rehabilitation
facilities and sheltered workshops.

The services for the described facilities that are excluded are those perforned
for them by the beneficiaries of the prograns that have been described. The
excl usi on does not apply to the service of individuals enployed by the facility
to operate or administer such a programrather than to benefit fromits program
obj ecti ves.
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Subpar agraph (v).--Services perfornmed by an individual receiving work relief or
training for a nonprofit organization or a State hospital or State institution
of higher education as part of an unenpl oynent work relief or work-training
program woul d be excluded but only if the programis assisted or financed, in
whol e or in part, by a Federal agency or by an agency of the State or any of its
political subdivisions. For exanple, a disadvantaged individual works as a
trainee for a nonprofit organization or a State hospital or institution of

hi gher education. By the ternms of the work program under which he is being
trained, the enployer receives paynents froma governnent agency to conpensate
the enployer for its added cost of enploying the trainee. The trainee’s

servi ces are excl uded.

The provision al so excludes the services of the individual receiving the work-
relief or work-training not only if the programis governmentally financed but
also if it is “assisted . . . in whole or inpart . . .” by a Federal or State
agency or a State's political subdivision. The “assistance” may be in the form
of supervision, advice in organizing and operating the program but it nust be
substantial and continuing. GCccasional, intermttent or incidental services
woul d not be sufficient to invoke the exclusion. Were other than incidenta
physical facilities, equipment or material are furnished the programby a
Federal agency, the State or any of its political subdivisions, it would be
consi dered that the program had been "assisted or financed.”

Subpar agraph (vi).--The service of the non-inmte staff of a hospital in a State
prison or other State correctional institution would be covered to the sane
extent as is such service were performed in any other hospital. The only
service perfornmed for such a hospital facility which would be excluded is that
performed by an inmate of the prison or correctional institution in which the
hospital is located. Wile the nedical services offered are limted to the
inmates of the prison or correctional institution, the facility is no less a
State hospital than a hospital whose services are available to the popul ation as
a whole since it is part of the total State hospital system Even though the
medi cal facilities maintained in a particular prison or correctional institution
may not offer as broad a range of nedical services as are provided in hospitals
general ly, services that are provided as part of a State hospital would be
covered under the State | aw except for services perforned by an i nmate of the
prison or the correctional institution where the hospital is |ocated. See also
the definition of “hospital” in section 2(v).
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Service Qutside the United States

(E) Service by citizens of the United States outside the United States for
Aneri can enployers.--Ceneral .--The Enpl oynent Security Amendnents of 1970
changed section 3306(c) of the Federal Unenpl oynent Tax Act to include in the
definition of “enploynent,” services perforned after 1971 outside the United
States by a citizen of the United States in the enploy an American enpl oyer
Services performed in the Virgin Islands or in a “contiguous country with which
the United States has an agreenent relating to unenpl oynent conpensation” (i.e.
Canada) continue to be excluded. A definition of the term“Anerican enpl oyer”
(identical with that contained in the draft provision) was al so added to the
FUTA.

But for the exception of services performed by a U.S. citizen for an Anerican
enpl oyer in Canada or in the Virgin Island, the added FUTA provision is the sane
as that used in the Federal |nsurance Contributions Act for purposes of defining
enpl oyment covered by the OASDH program The exceptions were intended to
prevent an American enployer frombeing taxed a second time on wages that are

al ready subjects to unenploynent taxes. |In the case of Canada, the exception
took account of the reciprocal coverage agreenents between the States and
Canada.

The FUTA change was made in order to provide an incentive to States to cover the
services of U S. citizens enpl oyed abroad by Anerican enployers so that such

wor kers may becone eligible for benefits when they are unenpl oyed and such

enpl oyers may qualify for credit against the Federal unenploynment tax. In
maki ng the change, the Congress recogni zed that a substantial nunber of U S
citizens are enployed outside the United States by Anerican enployers, often on
projects or contracts of Iimted duration. Under present State |aws, when they
complete their work and return to the United States, they are not eligible for
benefits because their enploynent outside the United States was not covered.

Both the House and the Senate committees, in their reports on H .R 14705,
expressed their view that existing provisions of State laws dealing with the
coverage of services perforned for a single enployer in nore than one State
can be adapted to effect coverage. The draft provision is witten so as to
refl ect the same approach to coverage of the service abroad of U S. citizens
for American enployers as the provisions of the 1950 Manual and of all of the
State laws on the multi-State enploynent of a worker for a single enployer
(See Section 2(K)(2) and (3), 1950 Manual). As nearly as possible the same
principl es have been used. As in the case of those provisions, the effort
has been to avoid conflicts and overl appi ng coverage between States with
respect to the services of a single individual for a single enployer. If such
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conflicts are to be avoided, it is essential that all States adopt the sane
provisions on this subject. The Interstate Benefit Paynent Committee of the
| CESA has reconmended that States adopt the draft provision

Rel ationship to multi-State provisions.--Since the draft provision rel ates
entirely to the service abroad 1/ of U S. citizens for Amrerican enployers, such
service is necessarily perforned outside the State. |f such service abroad was
al ready consi dered enpl oynent, however, under the existing “nulti-State”
provisions of a State’s |law, the draft provision does not apply to it. This
application of the draft provision recognizes that the existing “nulti-State”
provi sions of State |laws may include service abroad in the category of service
performed “wi thout the State.” The existing “multi-State” provisions already
cover service without the State if it is incidental to service perfornmed within
the State or if some of the service was performed within the State and one of
the tests specified in the “nulti-State” provisions is net. (See section
2(k)(2) and (3) of the 1950 Manual). The draft outside the State (and ot herw se
satisfies its provisions) and does not neet the requirements of any State's
“mul tistate” provision.

El enents. --For an individual's service to be covered under the terns of the
draft provision, all the follow ng el enents nmust exist:

1. The individual who perfornmed the service is a citizen of the United
States. This includes both naturalized citizens and citizens by
birth. 1t does not include any non-citizens of the United States
even if he is a permanent resident.

2. The service is perforned outside the United States (except in Canada
or the Virgin Islands).

The definition of “United States” that appears in the Federal Unenpl oynent Tax
Act (sec. 3306(J)(2)) includes 52 jurisdictions, i.e., the 50 States, the
District of Colunbia and the Commonweal th of Puerto Rico. Under that

definition, “outside the United States” refers not only to foreign countries and
territories but also to Anerican territories and possessions, e.g., Guam

M dway, American Sanpa, etc. States should reviewtheir definition of United
States to assure that it has the sane neaning as in the Federal Unenpl oynent Tax
Act .

1/ Al t hough the service to which the provision refers is designated here and
el sewhere in this comentary for shorthand purposes as service abroad,
both the FUTA and the draft provisions deal with “service outside the
United States.” On this point see the discussion under the heading

“El enents.”
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3. The service is perforned in the enploy of an Anerican enpl oyer
Division (iv) of the draft provision defines on “Anerican enployer.” This
definition states four categories of enployers and, with respect to each
category, states the necessary condition for such an enployer to be an “Anmerican

enpl oyer.”

A. If the enployer is an individual, he nust be a resident of the United
St at es.

B. If the enployer is a corporation, it nmust be organi zed under the | aws
of a State or of the United States.

C. If the enployer is a partnership, at least two-thirds of the partners
must be residents of the United States.

D. If the employer is a trust, all of the trustees nust be residents of
the United States.

Not e: None of these four categories includes a State or |ocal governnental unit.
A State which wishes to cover a U S. citizen' s service abroad for any one of its
agenci es or political subdivisions can do so by anending the draft provision to
insert (between the words “an American enpl oyer” and the parenthesis the
following: “or of this State or of any of its instrunmentalities or of any of its
political subdivisions.”

Determning the State of Coverage.--Wiether the service of an individual which
conbi nes the elements just described is covered under a State’'s lawis
determ ned under the draft provision by a series of tests.

1. Principal place of business. The basic test applied is whether the enployer’s
principal place of business in the United States is located in the State. If it
is, the service is covered in that State. Principal place of business in the
United States refers to the enployer’s headquarters in the United States, the
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busi ness address where its highest officers in the United States are |ocated. The

enpl oyers of the great majority of U S. citizens working for American enpl oyers outside
the United States have a place of business in the United States. |n sone cases,
however, an American enpl oyer may be physically located entirely outside the United
States and have no place of business in the United States.

2. Residence or legal situs in the United States. For Anerican enployers who
have no pl ace of business in the United States the draft provision provides for
coverage in the State of residence of the enployer if he is an individual, the State
under whose laws it was organized if the enployer is a corporation, and the State which
has a plurality of the partners or trustees as its residents, if the enployer is a
partnership or trust. |In effect, these tests provide that when the enpl oyer has no
actual place of business in the United States, the individual's services will be
covered in the State to which the enployer has a legal tie.

In a few cases, these tests nmight not avail. The American enpl oyer who has no pl ace of
business in the United States nay be an individual who is a resident of the United
States but not of any State. O that enployer nay be a partnership or a trust and no
State is the State of residence of nore of the partners or trustees than any other

3. Enployer election. |If the State covering the individual’s service is not
establ i shed by one of the preceding tests, the draft provision provides for his
services to be covered in the State in which the enployer has el ected coverage.

4, daimfiling. |If the individual’'s service is not covered in any State by
reason of one of the foregoing (i.e., the enployer involved satisfies none of the tests
and has not elected coverage in any State) then his services are covered in the State
under whose |law he has filed a claimthat is based on that service.

It should be noted that benefits based on service abroad that is “enployment” within
the nmeani ng of this subparagraph will be payable only upon clains filed in the United
States or in a jurisdiction with which the State has an agreenent under the Interstate
Benefit Paynent Pl an
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(G Service covered, or required to be covered, by Federal legislation.--The present
provision (in section 2(K)(1)(D) of the Manual woul d cover service covered by a Federa
| aw i nposing a tax agai nst which credit may be taken for contributions required to be
paid into a State unenpl oynent fund. The purpose of the provision is to provide

aut omati c coverage under the State | aw when changes are made in section 3306(c) of the
Federal Unenpl oynent Tax Act.

The suggested draft provision amends the current provision by adding the foll ow ng

| anguage: “or which as a condition for full tax credit against the tax inposed by the
Federal Unenpl oynment Tax Act is required to be covered under this Act.” The additiona
| anguage recogni zes that the 1970 anendnents achi eved State | aw coverage for certain
services for nonprofit organizations by maki ng such coverage under State |laws a
condition for certification of such State |aw even though the services continue to be
exenpt fromthe Federal Unenploynent Tax Act. By adopting the additional |anguage a
State will be able to preserve “automatic” coverage under State law in the event of
future Federal |egislation enploying this approach in the extension of coverage. It
al so serves as a safeguard to assure that State coverage is consistent with that
required by the Federal |aw.

(Note: Current section 2(K)(1)(C has been renunbered as section 2(k)(1)(F).)
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(A) Agricultural lLabor.--Agricultural Labor is excluded from coverage of the Federa
Unenpl oynent Tax Act (FUTA) by section 3306(c)(1). The 1970 anendments to section
3306(k) narrowed the definition of agricultural |abor thereby extendi ng coverage. Sone
borderline activities relating to agriculture were deleted and a distinction was drawn
between activities which are clearly related to farmoperation and activities which are
renoved fromdirect farmoperations. Activities no |longer included in the definition
of “agricultural labor” are removed fromthe exclusion from*“enployment” specified in
section 3306(c)(1).

The “short forni of subparagraph (A) is designed to adopt the anendnents to the Federa
Unenpl oynent Tax Act by reference while the “long fornf includes the specifics
contained in the Federal provisions.

Subparagraph (A) (i) and (ii) of the “long fornf contains listings of activities which
have al ways been considered agricultural in nature and have therefore been excl uded
from coverage under the FUTA. The 1970 anendnents did not change this part of the
agricul tural |abor exclusion.

Prior to the 1970 anendnents, paragraph (3) of section 3306(k) of that Act included as
agricultural |abor certain services which did not constitute agricultural |abor under
the definition in section 3121(g)(3) of the Federal I|nsurance Contributions Act (FICA).
Such services were therefore not covered under the FUTA but were covered under FICA
New section 3306(k) incorporates section 3121(g)(3) by reference, and therefore no

| onger excludes these services from FUTA coverage. Subparagraph (A)(iii) of the draft
| anguage is designed to conformw th anended section 3306(k) and excludes fromthe
definition of agricultural |abor services performed in connection with the production
or harvesting of maple syrup or nmaple sugar, or in connection with the raising or
harvesting of nushroons, or in connection with the hatching of poultry which services
are not perfornmed on a farm As an exanple of the effect of this nodification
services perforned in connection with the operation of a hatchery which is not operated
as part of a poultry or other farmare no | onger excluded from coverage and woul d
constitute enpl oynent.

Subparagraph (A)(iii) also has the effect of limting the exclusionary provisions to
nonprofit organizations if the service is performed in connection with the operation or
mai nt enance of ditches, canals, reservoirs, or waterways which are used for supplying
and storing water for farm ng purposes. Thus an individual who is enployed by an
organi zation that is engaged in these types of businesses that are operated for profit
woul d be in covered enpl oynent.
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Subparagraph (A)(iv)(l) changes the test relating to services which are perforned in
the handling, planting, drying, packing, packaging, processing, freezing, grading,
storing, or delivering to storage or to market, or to a carrier for transportation to
mar ket, of any agricultural or horticultural product. Under the FUTA prior to the 1970
anendnments, such service was excluded as agricultural enploynent if perforned in the
enpl oy of any person as long as the service was perfornmed as an incident to ordinary
farm ng operations, or, in the case of fruits and vegetables, as an incident to the
preparation of fruits and vegetables for nmarket. New section 3306(k), by incorporating
section 3121(g)(4)(A) of the FICA into the FUTA definition of agricultural |abor,
limts the exclusion (under section 3306(c)(1)) to services of these types only if the
service is performed in the enploy of the owner-operator, tenant-operator, or other
operator of a farmand if the comopdity is in its unnanufactured state, and if the
operator produced nore than one-half of the commodity with respect to which the service
was perforned.

Thus the 1970 anendnent adds three tests to the criteria for detern ning whether
services of these types are excluded: (1) the status of the person for whomthe service
is perfornmed--service nust be perfornmed in the enploy of the operator of the farm (2)
the state of the cormodity with respect to which the service is perforned--the service
must be performed with respect to such commodity in its unnmanufactured state; and (3)
the extent to which such cormodity was produced by the operator in whose enploy the
service is performed--the operator nust have produced nore than one-half of the
commodity with respect to which the service is perforned.

If any one of the three tests is not nmet, the services are not considered be
agricultural enploynent, and they are not excluded from coverage.

Subparagraph (A (iv)(Il) nodifies the third part of the test to extend the excl usionary
provision to services which are perforned in the enploy of a group of operators of
farns or a cooperative organi zation of which such operators are nmenbers, but only if
such operators produced nore than one-half of the commodity with respect to which the
service was perforned. This nodification results fromnew section 3306 (k) of the FUTA
which is different fromthe one which appears in section 3121(g)(4) of the FICA. For

t he purposes of subparagraph (A)(iv)(ll), it is immterial whether a cooperative

organi zation is incorporated, or unincorporated, and whether or not it is a farners
cooperative which is exenpt fromincone taxation under section 521 of the Interna
Revenue Code

Subparagraph (A)(iv)(I11) provides that services which are perfornmed in
connection with comrercial canning or comercial freezing, or in connection



Conmentary - Section 2(k)(6)(A)(v)
Definitions: “Agricultural Labor”

with any agricultural or horticultural commodity after its delivery to a term na

mar ket for distribution for consunption, do not constitute agricultural |abor as
defined in subparagraph (A)(iv)(l) and (I1), and are, therefore, covered enploynent. A
simlar provision was in former section 3306(k)(4) of the FUTA, and the provision was
unchanged by the 1970 amendnents.

Subpar agraph (A)(v) was added to conformw th an amendnent to the FUTA which incl udes
as agricultural |abor, and excludes from coverage, service which is not in the course
of the enployer’s trade or business or donestic service in a private hone of the

enpl oyer, if such service is perforned on a farmwhich is operated for profit.

Subpar agraph (B) defines the term“farnf to include stock, dairy, poultry, fruit, fur-
bearing animal, and truck farms, plantations, ranches, nurseries, ranges, greenhouses,
or other simlar structures used prinmarily for the raising of agricultural or
horticultural comodities, and orchards. The termwas sinmilarly defined prior to the
1970 anendnents.
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(R) Service of students and spouses of students for a school, college or university.--
Prior to the 1970 anendnments, section 3306(c)(10)(B) of the Federal Unenpl oyment Tax
Act excluded fromthe definition of enploynent “service in the enploy of a school
college, or university if such service is performed by a student who is enrolled and is
regularly attending classes at such school, college or university.” The Enpl oynent
Security Anmendnments of 1970 retained that exclusion and added provisions which al so
exclude fromthe definition of “enploynent,” after Decenber 31, 1969, the service of
the student’s spouse if all of the followi ng conditions are net:

(1) The student’s spouse is enployed by the school, college or university at
which the student is enrolled and is regularly attendi ng cl asses.

(2) The spouse’s enploynent is provided under a program designed to give
fi nanci al assistance to the student.

(3) The spouse is advised at the begi nning of such enpl oynent that:
(a) the enploynment is provided under such a student-assistance program and
(b) the enploynment is not covered by any program of unenpl oynent insurance.

If the information indicated in item (3) above is not given, the spouse’s services
woul d be covered. A particular formfor the notice is not required so long as it is
reasonabl e and makes clear to the spouse that the enpl oyment is provided under a
student - assi stance program and that such enpl oynent is not covered for unenpl oynent

i nsurance purposes. (See Senate Finance Committee Report on H R 14705, page 50.)

The exclusions in this paragraph follow those in anmended section 3306(c)(10)(B) and
apply to service for all educational institutions which provide such enpl oynent,

whet her they are at, or below, the university level, public or private, and nonprofit
or operated for profit. Although States may, they are not required to, exclude such
service fromcoverage under the State law. |If States wi sh, they may provide a narrower
excl usion than that specified in the Federal provision, e.g., naking the exclusion only
with respect to certain categories of educational institutions. Since the character of
service perfornmed for an educational institution by a student’s spouse is not

i nherently different from such services for other enployers, the soundest course woul d
be to onmt this exclusion entirely.



Conmentary - Section 2(k)(6)(S)

Definitions: Exclusions from “enpl oynment”

(S) Service of students in work-study prograns.--This paragraph follows the provisions
of section 3306(c)(10)(C) added to the Federal Unenploynent Tax Act by the 1970
anendnents. It excludes fromthe definition of “enploynment” service perforned, after
Decenber 31, 1969, for an enployer by a full-time student under the age of 22 in a

wor k-study programif the institution at which he is enrolled in such program has
certified to the enployer that such service is an integral part of the program

The exclusion reflects a response to a growing trend in schools and coll eges of

conbi ni ng outside work experience with fornmal classroomstudy. |In sone of these
programs, students alternate between full-tine class study and full-tinme outside
enpl oyment on a quarter or senester basis. |In other prograns, the students divide

their time on a daily or weekly basis between cl assroom attendance and out si de work.
These work-study programare integrated into the regular school curriculumand forma
part of the full-tine education program

The work part of these work-study prograns is usually in enploynent covered under the
unenpl oynment insurance system The exclusion reflects the view that the schools m ght
have nore success in persuading enployers to participate in cooperative educationa
plans if the wages paid to the students were not taxable. The exclusion in this
subpar agraph applies to service of such students enrolled in all public or nonprofit
educational institutions which provide such work-study prograns, whether they are at,
or below, university level. The exclusion does not apply to enpl oyee educational or
training prograns run by or for an enployer or a group of enployers. (See Senate

Fi nance Committee Report on H R 14705, page 51, first paragraph.)

The States are not required to exclude the services of students in work-study prograns.
They may do so, however. Presunably the objective would be, as in the case of the
Federal Unenpl oynment Tax Act exclusion, to encourage enployers to participate in

cooper ative educational plans.

(T) Service of patient for hospitals.--This paragraph follows new section

3306(c) (10) (D) of the Federal Unenploynent Tax Act and excludes fromthe definition of
“enpl oynent” services perfornmed in the enploy of a hospital, after Decenber 31, 1969,
by patients of the hospital, whether it is public, nonprofit or proprietary. Al though
States are not required to add this exclusion to their |aws, sone may w sh to do so.
The coments that follow are intended for their consideration
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The exclusion reflects a recognition that remunerati ve work provi ded by a hospital for
its patients is usually provided for therapeutic or rehabilitative purposes and

term nates when the individual is discharged as a patient. The resulting unenpl oynent,
therefore, is not considered as being caused by the sane econonic forces as the

unenpl oynent agai nst whi ch the unenpl oynment insurance programis intended to protect

t he i ndi vi dual

The foll owi ng exanples illustrate the application of the provisions:

VWhile a patient in a hospital, an individual is assigned certain duties for which he is
paid. Such service would be excluded. However, the sane services perfornmed after the
date of his release fromthe hospital would not be excl uded.

A nurse in a hospital becones a patient in that hospital, but she continues to perform
nursing duties for which she is paid. Her enploynent status as a nurse has not
changed. She has not been enpl oyed as a patient and the exclusion does not apply in
her case. A different situation is presented by the nurse who enters as a patient, is
required initially because of her patient status to stop perform ng nursing services
but later, while still a patient, Is pernmitted or requested to resune themon a part-
time or full-time basis. 1In that case, her services while a patient might be excl uded
if the circunstances support the finding that her enploynment is based on her patient
status, e.g., as part of her treatment or rehabilitation

Wil e a precise demarcati on cannot be made of services performed by an individual as a
patient, the determ ning factor should be whether the individual is enployed because he
is a patient. |If the answer is “Yes” the services are excluded. |If the individual’s
patient status is incidental to his enpl oynment and he woul d have been enpl oyed in that
capacity had he not been a patient, his services would not be excluded. Because the
term“patient” includes both in-patients and out-patients who m ght be enployed in the
hospital in which they are receiving treatnent.



Conmentary - Section 2(u)

Definitions: “Institution of higher education”

(u) Institution of higher education.-- The 1970 anendnents to the Federal Unenpl oynent
Tax Act require the extension of coverage under State law to service for institutions
of higher education of the State and its instrunmentalities and to nonprofit institu-
tions of higher education, with the exceptions noted in section 2(k)(1)(D). The
definition of an institution of higher education follows that in section 3309(d),
Federal Unenpl oyment Tax Act, with the additions discussed bel ow, and applies to public
and to private nonprofit institutions. Services performed for an institution which
meets all of the criteria in paragraphs (1), (2) and (4) and one or nore of the
criteria in paragraph (3), except as noted bel ow, nust be covered under the State
unenpl oynent i nsurance | aw.

The institution must offer a program of study or instruction above the high schoo

| evel and nust have been certified by appropriate State authorities as authorized

to provide such an education program \hile the usual indication of graduation from
hi gh school is a diplom, States now award certificates of high school conpletion

when an individual successfully conpletes a high school equival ence exani nation. Any
institution admtting individuals as regular students with a docurment certifying to the
equi val ent of a high school education would satisfy the requirenent in paragraph (1).

The definition includes the usual undergraduate degree granting schools as well as
graduate schools. The definition of an institution of higher education in section
3309(d), Federal Unenpl oyment Tax Act, does not include the phrase “a program of post-
graduate or post-doctoral studies” and therefore does not include centers for advanced
studi es which are included in paragraph (3). Such centers provide individual s who have
earned academni ¢ degrees with an opportunity for research and study which are not in
pursuit of requirenments for advanced acadeni c degrees. The draft |anguage of paragraph
(3) is recommended so as to assure coverage for service in the enploy of such generally
recogni zed institutions of higher |earning.

If a college (or any other educational institution) admitted as a “regul ar student”

any individual who was not a high school graduate and did not have the equival ent of a
hi gh school education it would not nmeet the Federal definition. (A regular student in a
college or university is usually one who has nmet the matricul ation requirenents and
beconme a candidate for a degree, diploma, certificate or equivalent award.) Changes in
adm ssion practices of sone colleges and universities indicate that sone individuals nay
be adnitted as regul ar students who do not have a high school graduation certificate or
its equivalent. To avoid possible |oss of coverage for this and other reasons(such



Conmentary - Section 2(u)

Definition: “lInstitution of higher education”

as institutions which vary fromthe manner in which higher education has been organi zed
in the past), paragraph (5) of the draft |anguage has been added to the Federa

definition. This provision would include within the definition any institution in the
State which is recognized by the State as a college or university regardl ess of whether
the institution net the Federal definition. Adoption of this provision is recomended.

Juni or or community colleges which offer Associate of Art degrees for termna
vocational education programs, as well as prograns which contenplate that the student
will transfer his credits to another institution at which he will conplete his
education, fall within the purview of the definition. The determ nation of whether the
institution “provides a programwhich is acceptable for full credit toward such a
degree” (enphasis supplied) would be based on whether the credits are acceptable by
other institutions in the State or in other States and not on whether the jindividua
student actually is granted credit for all the courses he has conpleted by the
institution to which he transfers.

A hi gh school which includes grades 13 and 14 in addition to the | ower grades woul d not
meet the definition of institution of higher education since it admits as “regul ar
students” to its 10'", 11'", and 12'" grades individuals who are not high schoo
graduates. However, a separately organi zed and operated junior or community coll ege
that uses the building facilities of a high school and enpl oys sone of the high
school 's teachers as part of the college faculty would be considered an institution of
hi gher education so long as it nmet the definition. |Its physical |ocation and the
conposition of its faculty would not be determinative of its status as an institution
of higher education

It is recormended that the State |aw i nclude a definition of institution of higher
education substantially the same as that suggested in the draft |anguage. Such a
definition would provide a useful guideline for identifying institutions of higher
educati on which must be covered. It is also reconmended that the States extend
coverage to schools, both public and nonprofit, other than the institutions of higher
education included in the definition in subsection (u).



Conmentary - Section 2(v)
Definitions: “Hospital”

(V) Hospital.-- A definition of the term“hospital” in the State | aw woul d be hel pfu

in view of section 2(k)(1)(B), 2(k)(1)(D(vi) and 2(k)(6)(T). Section 2(k)(1)(B)
relates to the coverage of State hospitals and institutions of higher education which
is required as a condition for certification of the State |aw by the Secretary for tax
credit under the federal Unenployment Tax Act. Section 2(k)(1)(D)(vi) excludes from
required State coverage the service for a hospital in a State prison or other State
correctional institution by an inmate of the prison or correctional institution.
Section 2(k)(6)(T) excludes from coverage service perfornmed after Decenber 31, 1969, in
the enmpl oy of a hospital by a patient of the hospital



Section 3(f)

Requal i fyi ng requirements for benefits
in successive benefits years

(Section 3304(a)(7), FUTA
(f) No individual may receive benefits in a benefit year unless, subsequent to
the begi nning of the next preceding benefit year during which he received benefits, he
perfornmed service, whether or not in “enploynent” as defined in section 2, and earned

renuneration for such service in an anmount equal to not |ess than Y

1/ Enter |anguage describing requalifying requirenment desired.
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Commentary - Section 3(f)
Requal i fyi ng requirements for benefits in successive benefit years

(f)_Requalifying requirenent for benefits in successive benefit years.--

The 1970 anendnents to the Federal Unenpl oynent Tax Act added a new paragraph (7) to
section 3304(a), providing that, as a condition for approval of a State |law, such | aw
must require an individual who has received conpensation during his benefit year to
have had work since the begi nning of such year in order to qualify for conpensation in

his next benefit year. It is designed to require a specific requalifying requirenent
only in those States where the |ag period wages al one could qualify an individual, who
had received benefits in one benefit year, for benefits in a second benefit year. It

seeks to ensure nmore current evidence of recent |abor force attachnent than such |ag
peri od wages.

“Work” as used in section 3304(a)(7) nmeans the perfornmance of services for which
renmuneration is payable, but the provision does not specify how much work is to be
required or whether it has to be in covered enploynent. |In States affected, the State
| aw must explicitly provide whether or not the work nust be in covered or noncovered
enpl oyment and the anmpbunt of work required in terns of days or weeks of work or anount
of rmoney. States with no |ag period between the base period and the benefit year or a
|l ag period too short for an individual to nmeet the regular qualifying requirenent on
the basis of only | ag period wages or enploynment do not have to inplenment this

provi sion. Although | anguage for a requalifying requirement only Is provided, it is
recomended that those States which need to enact such a provision, neet the

requi renents of section 3304(a)(7) by elimnating or reducing the |ag period between
the base period and benefit year so that no individual can qualify for benefic solely
on wages or enploynent in the |lag period.

As indicated above, “work” neans the perfornance of services for which renuneration is
payabl e. Accordingly, an individual who received benefits during a benefit year mnust
perform services for renuneration after the beginning of that year as a condition for
recei ving benefits in a second benefit year. Reruneration received after the beginning
of a benefit year for service prior to that year cannot be used to satisfy the
requalifying requirement. Disability benefits, vacation pay, separation pay or back
pay woul d not neet the definition of “work” since none of these is renuneration for
services perforned. Report-in or stand-by pay would neet the definition since
reporting for work or holding oneself in readiness to work for one’s enployer is

consi dered performng service. These are exanples, and merely illustrative rather than
exhaustive of the kinds of renmuneration which nay fall within or without the definition
of “work.”



Commentary - Section 3(f)

Requal i fyi ng requirements for benefits in successive benefit years

The reporting of a sufficient amount of wages for an individual in wage record States
should not in itself determ ne that the individual has nmet the requalifying test.
Appropriate inquiry should be nade of the enployer or claimant to assure that the wages
reported represent renuneration for services performed after the begi nning of the
benefit year.

In the light of the purpose of the requalifying requirenment, the sufficiency of the

i ndi vi dual ' s base period wages and work in covered enpl oyment having al ready been
established, it should not be Iinmted to covered work. Either covered or non-covered
wor k shoul d be accept abl e.

The requirement should be devised so as to apply equitably to | ow and hi gh wage workers
ali ke by requiring as nearly as possible the same anbunt of work fromeach. States
shoul d take into account the benefit fornula and the information available to the
agency which would facilitate deternination of whether an individual neets the
requirenent.

If an amount of noney is used as the test, a nultiple of the individual’'s weekly
benefit anmount, which is nore readily net by high wage workers, is not as equitable as
a multiple of the worker’s average weekly wage. A flat anount of wages woul d not apply
equally to I ow and hi gh wage workers since the latter would be able to achi eve the
requi red anount nore easily than the fornmer.

In States using high quarter fornmulas and quarterly wage reports (where determning
the claimant’'s average weekly wage woul d be adm nistratively difficult), the
requal i fying requirement could be stated as a fraction of high quarter wages or an
equivalent nmultiple of the individual’'s weekly benefit amount, whichever is the

|l esser. The requirenment stated solely as a nultiple of the weekly benefit anount
woul d be inequitable to claimants at the | ower end of the benefit schedule in those
States using a wei ghted schedule since it would require nmore weeks of work than from
clainmants at the upper end. A fraction of high quarter wages al one m ght al so
require, although to a |l esser extent, nore weeks of work froml| ow wage than from
hi gh wage clainants. To mnimze these inequities, it is reconmended that the
requi rement be stated as 3/13 of the high quarter wage or 6 tinmes the individual’s
weekly benefit anount, whichever is the |esser. So stated, the requalifying

requi rement would al so avoid inequities at the maxi mum weekly benefit anmount

| evel when a clainmant had unusually | arge high quarter earnings. The |esser



Commentary - Section 3(f)

Requal i fyi ng requirements for benefits in successive benefit years

alternative for him of 6 tinmes his weekly benefit anobunt, would enable himto qualify
for benefits nore readily and on nore equal terms when a requirenment of 3/13 of high
quarter wages al one would be nmuch nore difficult of attainment and reflective of nore
weeks of work at his usual wage than is generally required of other claimants.

In summary, it is reconmended that the test be expressed as follows, depending on the
States's benefit fornmula and qualifying requirenents:

1. not nore than three tinmes the individual’s average weekly wage,

2. not nore than three weeks of work as week of work is defined in the
State |aw, or

3. the lesser of 3/13 of the individual’s high quarter and 6 tinmes his weekly
benefit amount.

States should consider the relative effects of stating the requalifying requirenent as
a multiple of the weekly benefit amount in the first benefit year or in the second
benefit year. One of the apparent advantages of requiring a nultiple of the weekly
benefit amount in the first benefit year is that it would pernit the agency to decide
first if the claimant has net the requalifying requirenent, before the agency nakes a
monet ary determi nation on the new claimand establishes a benefit year. The latter two
actions would be avoided in any case where the individual has not net the requalifying
test. Such a practice, however, could severely disadvantage a claimant particularly
one who has had prol onged unenpl oynment or has not been able to get steady enpl oynent.

If a benefit year is not established when he files his new claim the qualifying wages
he has at that point may no longer fall within the base period applicable by the tine
he neets the requalifying requirenent. Thus he would be nonetarily ineligible. Also,
in many cases the weekly benefit anmount for the first benefit year will be greater than
for the second benefit amount for the first benefit year will be greater than for the
second benefit year making a weekly benefit amount nultiple harder to achieve. It is
recomended that a benefit year be established with the filing of a new claim

regardl ess of how the requalifying requirement is stated, so that the individual's
eligibility my be preserved even if he cannot i mediately nmeet this test for the
recei pt of benefits in a second benefit year



Commentary - Section 3(f)

Requal i fyi ng requirements for benefits in successive benefit years

It is recognized the draft provision would not require additional requalifying
work by an individual who, after establishing a benefit year, returns to work
(and works and earns enough to neet the requalifying test), is separated,
exhausts his benefits, and w thout additional work and wages, establishes a
second benefit year in which he again exhausts his benefits. To require
requalifying work after the recei pt of benefits in a benefit year (rather than
after the beginning of a benefit year during which benefits were received) as a
condition for the receipt of benefits in a second benefit year is a nore
rigorous provision than set forth in section 3304(a)(7). However, such a
provision is not precluded by the Federal | aw



Section 4(a)(2)

Benefit paynents for service with nonprofits and State hospitals
and hi gher education institutions

(Section 3304(a)(6)(A), FUTA
1/

(2) Benefits based on service in enploynent defined in section
2(k)(1)(B) and (C) shall be payable in the sanme anpbunt, on the sane terns and
subject to the same conditions as conpensati on payable on the basis of other
service subject to this Act; except that benefits based on service in an
instructional, research, or principal adnministrative capacity in an institution
of higher education (as defined in section 2(u)) shall not be paid to an
i ndi vidual for any week of unenpl oynent which begins during the period between
two successive academ ¢ years, or during a simlar period between two regul ar
terns, whether or not successive, or during a period of paid sabbatical |eave
provided for in the individual’s contract, if the individual has a contract or
contracts to performservices in any such capacity for any institution or

institutions of higher education for both such acadenic years or both such

terns.

1/ Current section 4(a) of the Manual is renunbered as section 4(a)(1l) and
itenms (1), (2) and (3) therein are redesignated as items (A), (B) and
(9.



Section 4(b)(8)
Di squalification of individuals taking approved training prohibited

(Section 3304(a)(8), FUTA)

(8) Notwithstanding any other provisions in this subsection, no otherw se
eligible individual shall be denied benefits for any week because he is in
training with the approval of the comm ssioner, nor shall such individual be
deni ed benefits with respect to any week in which he is in training with the
approval of the conm ssioner by reason of the application of provisions in
paragraph (1) of this subsection relating to availability for work, the

1/
provi si ons of section relating to active search for work, or

the provisions of paragraph (4) of this subsection relating to failure to apply

for, or a refusal to accept, suitable work.

1/ Enter the nunber of section in State | aw which specifically provides for
deni al of benefits for failure to conduct an active search for work. If
no such provision in the State law, the pertinent phrase should be
onmtted.



Conmentary - Section 4
No cancel |l ati on of wage credits or total reduction of benefits
(Section 3304(a)(10), FUTA)

Prohibiti on against cancellation of wage credits or total reduction of benefit
rights except for certain causes.--The 1970 amendnents to the Federal Unenpl oy-
ment Tax Act added a new paragraph (10) to section 3304(a) requiring, as a
condition for approval of a State law for credit against the Federal tax for

a State’'s enployers, that the State shall not cancel an individual’s wage
credits or totally reduce his benefit rights for any cause other than discharge
for m sconduct connected with his work, fraud in connection with a claimfor
conpensation, or receipt of disqualifying incone.

A draft provision to inplenment this reqguirenent has not been provi ded

because a specific affirmative provision is not necessary to inplenent the
prohibition. It is necessary, however, that any provision permtting wage
cancel lation or total reduction of benefit rights for causes other than those
specified be deleted fromthe State | aw.

Thi s Federal provision prohibits any cancellation of wage credits, either in or
out of the base period, except for the causes specified. This bar is applicable
to cancellation of wage credits with a specific enployer or with all enployers.

New section 3304(a)(10) also prohibits the total reduction of an individual’'s
original nonetary entitlement for a single disqualifying act, other than for the
excepted causes.

If a State reduces a clainant’s benefits by the anmount that he woul d have drawn
in the weeks for which he was disqualified, the reduction nust not be total

i.e., the State nay not inpose a disqualification that conpletely elimnates his
original nonetary entitlement. |If, for exanple, an individual with 20 weeks of
benefit entitlement is disqualified in a State that has a variable

di squalification period of fromone to 26 weeks with a correspondi ng reduction
in benefits, the new requirenment prohibits a reduction of the individual’'s
benefit entitlement for a single disqualification by an amount equal to 20 tines
his weekly benefit amount. To be consistent with section 3304(a)(10) the
reducti on nust equal an ampunt | ess than 20 times his weekly benefit anpunt.

The prohibition against total reducti on does not apply if the individual

recei ves benefits in a benefit year and, because of a disqualification, is
deprived of the rest of his entitlenent either because of reduction or because
he has not satisfied the disqualification before the benefit year ends. Such an
individual s original nonetary entitlenment has not been totally elimnated for a
single disqualifying act. This prohibition is not applicable to the cunul ative
effect of nultiple disqualifications for separate and distinct acts.

Accordingly, an individuals's original nonetary entitlement may be totally
reduced as a result of several disqualifications within the benefit year

regardl ess of the cause for which each disqualification is inmposed.




Conmentary - Section 4

No cancel |l ati on of wage credits or total reduction of benefits

Section 3304(a)(10) affects only the few States which cancel wage credits or
totally reduce benefits. It does not restrict States frominposing

di squalifications, or fromspecifying the conditions for disqualifications. Nor
does it preclude “duration of unenploynent” disqualifications in which a
disqualified claimant is prevented from drawi ng conpensation unless and until he
i s redepl oyed for some specified period or earns some specified amunt, and is
agai n unenpl oyed for reasons which are not disqualifying. Further, the

requi renent does not preclude disqualifications which only postpone the receipt
of benefits for a specified or flexible nunber of weeks, or which, in addition
to the postponenent, reduce nonetary entitlement by the nunmber of weeks of the
post ponenent or by a specified anount, both [ ess than the individuals's origina
monetary entitlenent. |In the exanple above, the individual could only be
disqualified for ILess than 20 weeks or have his original nmonetary entitlenent
reduced by an amount equal to less than 20 tinmes his weekly benefit anount.

Finally, the new Federal requirenment in no way prevents States from having |ess
severe disqualification provisions than those involving reduction of benefit
rights, or disqualification for the duration of the individual’'s unenpl oynment.

The new Federal provision permts States to reduce an individual’'s benefit
rights totally because of disqualifying incone. The provision does not restrict
the kinds of incone the States may consider as disqualifying. It is recomended
that specific disqualifying or deductible income provisions be deleted from
State laws and that each case involving the receipt of income be deterni ned on
its own nerits. |Incone should be deducted or disqualifying only if it is
determ ned that the clai mant was not unenpl oyed within the meaning of the

unenpl oynent insurance law with respect to the week cl ai nmed.

In general, it is recomended that there be no cancellation of wage credits or
reduction of benefits for any cause. The period of disqualification should be
limted to a postponenent of benefits for a fixed period which is related to
the average length of time ordinarily required for an enpl oyable worker to find
sui tabl e work under normal econom ¢ conditions, since this is the period of
unenpl oynent whi ch may reasonably be considered to be the direct result of the
di squal i fying act. The continued unenpl oyment of the disqualified clai nant
beyond this period nmay reasonably be considered no | onger due to the

di squal i fying act, but rather to econonmc conditions. It should be
conmpensabl e, therefore, since this is the risk agai nst which unenpl oynent
insurance is intended to insure.



Conmentary - Section 4(a)(2)

Benefit paynents for service with nonprofits and State hospitals
and hi gher education institutions

(2) Conditions for paynment of benefits based on service with nonprofit

organi zations and State hospitals and institutions of higher education.--

The suggested draft provision is sinmlar to new paragraph (6)(A) of section
3304(a), Federal Unenpl oynent Tax Act, which is a condition for approval of
State laws. That paragraph requires, with one exception, that all State | aw
conditions for the paynent of benefits apply to clalnants who earned all or
part of their base period wages in enploynent with nonprofit organizations or
State hospitals and institutions of higher education. Accordingly, the sane
qualifying and eligibility requirements, disqualifications, etc., apply to such
workers as apply to claimants whose benefit rights are based on covered work
with private enployers-for-profit. The one exception to the identical

treatment requirenent relates to individuals who are enpl oyed by an institution
of higher education in an instructional, research or principal admnistrative
capacity. It prohibits the paynent of benefits during specified periods of
time to those individuals on the basis of such service. The suggested draft

| anguage is basically that of the Federal provision. Additional wording has
been included, however, to state expressly that the exception applies when the
i ndi vi dual has separate contracts covering two successive academ c years or two
regular ternms as well as when the individual is on sabbatical |eave.

In explaining the application of section 3304(a)(6)(A), the Report of the
Conmittee on Finance, U S. Senate, to acconpany H R 14705, states on page 16:

“There is, however, one distinctive characteristic of the
contractual enploynent relationship between the instructor
researcher or adm nistrative enployee and the institution which
led the conmittee to include a special provision in the bill. It
is conmon for faculty and other professional enployees of a

coll ege or university to be enployed pursuant to an annua
contract at an annual salary, but for a work period of |ess than
12 nonths. The annual salaries are intended to cover the entire
year, including the sumer periods, a senester break, a sabbatica
period or simlar nonwork periods during which the enpl oynment

rel ati onshi p conti nues.



Commentary - Section 4(a)(2)

Benefit paynents for service with nonprofits and State hospitals
and hi gher education institutions

“

. . The conmittee bill would, therefore, provide a nmandatory
limtation on the paynent of conpensation based on service in an
instructional, research or principal admnistrative capacity for
an institution of hi gher education. The conmttee bill would
specifically prohibit the paynent of conpensation based on
service in any such capacity during the summer senester break
sabbatical period, or a simlar nonwork period during which the
enpl oynment rel ati onship continues.”

I ndividual s enployed in an “instructional” capacity include not only persons
engaged i n teachi ng undergraduate and graduate students in formal classroom and
sem nar situations but also individuals who teach in less fornmal arrangenents,
such as tutorial relationships and direction of students in independent research
and | ear ni ng.

I ndi vidual s enployed in a “research” capacity are those who direct a research
project and the staff directly engaged in gathering, correlating, evaluating

i nformati on and naking findings. The individuals who provide supportive
services for the research, such as typists, clerks and el ectricians engaged in
wiring the information processing equi pnent under the direction of the research
staff, are not affected by the prohibition

I ndividual s enployed in a “principal adm nistrative” capacity are officers of
the institution (such as the president), the board of directors, business
managers, deans, associate deans, university public relations directors,
conptrollers, devel opnent officers, chief librarians, registrars and any

i ndi vi dual s who, although they may |lack official titles, actually serve in a
principal administrative capacity. The duties perfornmed by the individual

rather than the title he holds should determ ne whether or not he is affected by
the prohibition. Neither providing a title nor withholding it should be
significant.

Only individual s who performservices in an instructional, research or principa
adm ni strative capacity are affected by the exception. For exanple, an

i ndi vi dual who worked in an institution of higher education in a capacity
outside these categories in one academ c year but who contracted to perform
services within these categories during the next ensuing acadenic year woul d not
be affected by the prohibition during the “sumer” period.



Conmentary - Section 4(a)(2)
Benefit paynents for service with nonprofits and State hospitals and
hi gher education institutions

The contract or contracts which an individual has with an institution of higher
education nmay take a nunber of forms. For exanple, an individual who has

“tenure” and will resume his post when the next acadenmic termor year begins is
considered to have an ongoi ng contract even though he has no formal witten
contract. |In some cases, the contract may be nerely a notice of appointment or

reappointnment or a letter indicating that the individual’s services have been
accepted. Cenerally, so long as there is a mutual comm tnent between an

i ndividual and a particular institution, his services are considered to be
covered by a contract. Generally established academ ¢ custom and tradition and
those peculiar to the particular institution involved would be significant in
determ ni ng whether there is an enploynent relationship between the institution
and the individual and whether the prohibition is applicable in specific cases.



Conmentary - Section 4(a)(2)

Benefit paynents for service with nonprofits and State
hospital s and hi gher education institutions

The period to which the prohibition against the paynent of benefits applies my
be an interval between two successive academ ¢ years during which the individual
is in leave status fromthe institution, such as the sumrer vacation period in
an institution with a fall-through-spring acadenmc year. It may also be any
period or termwithin an institution’'s acadenic year which occurs between two
regul ar but not successive terns, and during which the individual is not

requi red under his contract to performservices. For exanple, with respect to
an indi vi dual whose contracts for each of two 12-nonth periods require himto
teach during the spring, summer and winter terns in an institution with a 4-term
academnmi c year and do not require himto perform such services during the
intervening fall term no benefits may be paid to himduring such fall termthat
are based on his teaching services during the preceding spring, sunmer and
winter terns. For the purposes of section 4(a)(2), the fall termwould clearly
be a period “between two regul ar ternms, whether or not successive, .
provided for in the individual’s contract.

Al t hough the period to which the prohibition generally applies may be linmited to
one termor senester, it may al so be |onger, such as a year of sabbatical |eave
for which paynent is nmade, where both the | eave and the individual’'s resunption
of work upon the termination of the |eave are provided for in his contract. 1In
the case of sabbatical |eave, the period to which the prohibition applies would
al so include the period between the end of the sabbatical and the begi nning of
the next acadenmic year or term As in the |ast exanple, such period would al so
be one “between two regul ar terms, whether or not successive, . . . provided for
in the individual's contract.”

Inmplicit in the two precedi ng paragraphs is a reading of the phrase in section
3304(a)(6)(A), “a simlar period between two regular but not successive terns”
as intending to provide (a) for the case of sabbatical |eave and (b) for
institutions of higher education that do not follow the conventional 2-senester
academ c year. The |anguage of the Senate Committee report, quoted earlier, is
clear as to sabbatical periods. |In the case of institutions operating on a 3-
senmester or 4-quarter basis that enbrace the entire 12 nonths of the year, the
counterpart of “the period between two successive acadenic years” is achieved,
as indicated above, by view ng the senmester or quarter in which services are not
required as being in effect the equivalent. This viewinplenents the expressed
| egislative intent described in the Senate Committee’s report to neet the
special situation of faculty and other professional enployees of a college or
university who are “enployed pursuant to an annual contract at an annual sal ary,
but for a work period of less than 12 nonths.” Thus an individual who is

enpl oyed under contract by a college or university for one senmester or term
only, in each of two years could not be considered to be under an annua
contract at an annual sal ary.



Conmentary - Section 4(a)(2)

Benefit paynents for service with nonprofits and State hospitals and
hi gher education institutions

The prohibition applies even though the individual’s contracts for the two
succeedi ng academ c years or the two regular terms involved are with different
institutions of higher education. It does not apply if, follow ng the
contracted period of enploynent with an institution of higher education, he has
a contract with no enployers or with an enployer other than an institution of

hi gher educati on.

In each of the follow ng exanples the individual is under contract to perform
research for the State University of X (SUX) during the 1972-73 academ c year
such services to be perfornmed begi nning Septenber 1, 1972, and ending May 31

1973.

Exanple 1. On May 1, 1973, he contracts with SUX to performsimlar
services during the 1973-74 acadeni c year, beginning Septenmber 1, 1973. He may
not be paid benefits for June, July, or August 1973 based on his services with
SUX for the period ending May 31, 1973.

Exanple 2. On May 1, 1973, he contracts with the State University of Y
to performresearch services during the 1973-1974 acadeni c year, begi nning
Septenber 1, 1973. Sanme result as in Exanple 1

Exanple 3. On August 1, 1973 (but not until then) his contract with SUX
is renewed to apply to the 1973-74 academ c year, services to begin Septenber 1,
1973. He may be paid benefits for June and July, but not for August 1973, on
the basis of his services with SUX for the period ending May 31, 1973.

Exanple 4. On May 1, 1973, he contracts with XYZ Associ ates, an enpl oyer
that is not an institution of higher education, to undertake a 1-year research
project, work to begin Septenber 1, 1973. He may be paid benefits for June,
July and August on the basis of his services with SUX for the period ending May
31, 1973,

The prohibition does not apply to benefits to the individual based on any other
services than those perforned in enploynment with a State or nonprofit
institution of higher education in an instructional, research or principal

adm ni strative capacity. In each of the exanples above, the State is not

precl uded from payi ng benefits to the individual during the June-August, 1973
period on the basis of other covered enployment in his base period.

The statenments in Exanples 3 and 4 that benefits nay be paid assunme that the
conditions in the State law for the recei pt of benefits have been net by the
claimant. State Law requirements with respect to availability, unenploynent,
etc., apply to these claimants as they do to all other claimants. For exanpl e,



Conmentary - Section 4(a)(2)

Benefit paynents for service with nonprofits and State hospitals
and hi gher education institutions

if an instructor in a college has both industrial and coll ege enploynment in his

base period and the prohibition bars the paynent of benefits based on the latter
during the “sumer” period, he could not be paid benefits based on his industria
enpl oyment unl ess he was able to work, available for work, unenployed within the
meani ng of the unenpl oynment insurance |aw, etc.

The prohibition also does not apply to benefits paid to any individual who is
enpl oyed by a State or nonprofit institution of higher education in any other
capacity than the three specified.

To avoid problens that may arise in determ ning the exact amount of wages (of

i ndi vidual s enployed in an instructional, research or principal admnistrative
capacity) subject to the prohibition, States should include a provision
conparabl e to section 2(k)(7) of the 1950 Manual which provides for determ -
nations to be made on a pay period basis. The suggested provision should provide
for determi nations on a contract by contract basis. It would provide that if,
during the life of a contract, an individual performs service in any of the
excepted categories, as well as in any other capacity which is not affected by
the exception, all of his service pursuant to that contract, would be deened to
be in the affected capacity if he spends in it at least half his tine.

The fol |l owi ng discussion indicates some of the major steps which need to be taken
in adnministering this provision and which a State may wish to include in
procedural instructions to its personnel. The exception provided applies only if
the individual is enployed is an instructional, research or principa

adm ni strative capacity. Accordingly, it nust be deternined whether he falls in
one of these excepted categories. If it is so deternmined, it nust be deci ded
whet her the period during which benefits are clainmed is a period during which
paynment of benefits based on wages paid by an institution of higher education is
prohibited. In those instances in which it is determ ned that benefits based on
such wages are not payable, the agency woul d have to examni ne base period wages to
det erm ne whet her the individual had wages in other enploynment. \Were the

i ndi vi dual has such wages, a new nonetary determ nation would have to be issued
on whi ch the new weekly benefit anmount and duration, if any, would be cal cul at ed.
He could then be paid such benefits, if otherw se payabl e under other applicable
State provisions (for exanple, those relating to availability, whether or not
unenpl oyed, etc.).

The identification of individuals and wages involved in these determn nations
shoul d not present unusual problens. Wen an individual gives his |ast enployer
as an institution of higher education, his claimcould be noted for further
interview to determ ne whether he is in one of the excepted categori es.



Commentary - Section 4(a)(2)

Benefit paynents for service with nonprofits and State hospitals
and hi gher education institutions

Separation notices would provide an indication of the nature of the period for
whi ch benefits are clained. A distinction between wages for enploynment with an
institution of higher education and wages in other enploynment could be nade on
the basis of wage reports so that further inquiry could be nmade to deterni ne

whet her the prohibition applies to any part of the forner. 1In instances in which
the individual was enployed by the institution of higher education both wthin
and wi thout the specified categories, the agency would have to allocate the
institutional wages in the nmanner prescribed in the | aw or regul ations. (See
comment s above suggesting one type of provision which could be enacted for this
pur pose.)

Periodic interviews, questionnaires, or inquiry at the time the individual files
continued clains are suggested as a way of determ ni ng whether an individual who
was enpl oyed under contract by an institution of higher education in one of the
three categories has secured a contract for the next ensuing termor acadenic
year.

States shoul d consider issuing a |ist of significant guide questions to agency
personnel responsible for maki ng nonnobnetary deterninations to be used as a guide
in applying this provision. A list of all schools in the State which neet the
State law definition of an institution of higher education would al so be hel pful



Commentary - Section 4(b)(8)

Di squalification of individuals taking approved training prohibited

(8) Disqualification of individuals taking approved training prohibited.--The

1970 amendrents to the Federal Unenpl oynent Tax Act include a new paragraph (8)

in section 3304(a) requiring, as a condition for enployers in a State to receive
normal tax credit, that the State | aw provide that conpensation shall not be denied
to an otherwi se eligible individual for any week during which he is attending a
training course with the approval of the State agency. It is required also that an
i ndi vi dual taking such training not be found ineligible for benefits on the ground
that he is unavailable for work is not making an active search for work, or has
refused suitable work. In sumary, the provision requires a State to adnmit a
trainee in an approved training course to benefits and to prohibit denial of
benefits thereafter for the specified causes.

Thus the State | aw must provide not only that benefits shall not be deni ed because
the claimant is taking approved training, but also that the claimnt shall not be
held ineligible or disqualified for being unavailable for work, for failing to make
an active search for work, or for failing to accept an offer of, or for refusal of,
suitable work. In our present conplex industrial society, training in occupationa
skills has becone inportant to the enployability of the individual. It is,
therefore, essential that the unenpl oyment insurance systemnot inpede training. By
taki ng approved training, the individual is denonstrating his availability and
active search for work since it represents for himthe npst reasonabl e approach to
reenpl oynent. Furthernore, if such a claimant-trainee is not to be discouraged from
conmpl eting an approved training course, the fact that he is engaged in training nust
preclude his disqualification for refusing work

Under the Federal requirenents, each State is free to deternm ne what training

is appropriate for a claimant, what criteria are established for approval of
training for an individual, and what safeguards are established to assure that the
claimant for whomthe training has been approved is actually attendi ng such
training. While the objective of the Federal provisionis to assure that the
unenpl oynent insurance systemis not an inpedinment to the training of claimants in
occupational skills, the provision does not expressly limt the training to
vocational training. Basic education, provided as a necessary prerequisite for
skill training, or other short-termvocationally-directed acadeni c courses may al so
be approved for claimants. Approved training should not be linmted to



Commentary - Section 4(b)(8)

Di squalification of individuals taking approved training prohibited

training under the Manpower Devel opment and Trai ning Act of 1962 or under other
Federal Training prograns. Courses under other prograns such as those sponsored by
the State or a nonprofit organization may be approved. A clainmant cannot be
referred to a course which would require himto pay for it. However, training
arranged and paid for by the trainee can be approved if it nmeets the State’'s
criteria for approval

The State agency’'s responsibility with respect to the evaluation of training falls
into two general areas: (1) Is there a need for a particular training course and
will it acconplish its stated objective, and (2) is the individual an appropriate
participant in a particular training course, i.e., does the training neet his needs
and can he benefit fromit.

State regul ations should assure (a) that the training course is consistent with

obj ectives of the unenpl oynent insurance program e.g., reenploynment of the

i ndi vidual in stable enploynent which utilizes his skills and abilities to the
greatest degree possible and (b) that the State agency will approve the training
course only if it is approved by the State Departnent of Education with respect to
curriculum facilities, staff and other essentials necessary to achieve the training
obj ective including appropriate standards and practices as to satisfactory

att endance and perfornmance of trainees.

Wth respect to whether a particular course is approvable for a particul ar

i ndividual, State regulations should provide that the approval nust be based on the
State agency’s findings that the individual possesses aptitudes and skills which can
be usefully supplenented by the training; that present or inpeding denands for the
claimant’s present skills are minimal and are not likely to inprove; that, in
general, the individual’'s present occupational situation is one which could be

i mproved by training. State regulations should also provide specifically for
obt ai ni ng satisfactory evidence that an individual taking approved training is
attending the training course regularly. (See BES No. U 212, Unenploynent |nsurance
Legislative Policy, 1962, Pages 59-60.)

It is recormended that the provisions discussed in the two paragraphs
above be included in regulations rather than incorporated in the statute
since regul ations can be nore easily nodified as experience requires
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Section 7(Qg)

El ective coverage for hospitals and institutions of higher education

operated by political subdivisions

(Section 3304(a)(12), FUTA)

(g) Elective coverage by political subdivisions.--(1) Any politica
subdivision of this State may el ect to cover under this Act service perforned by
enpl oyees in all of the hospitals and institutions of higher education, as
defined in sections 2(u) and 2(v), operated by such political subdivision
El ection is to be made by filing with the conmmi ssioner a notice of such election
at least 30 days prior to the effective date of such election. The election may
excl ude any services described in section 2(k)(1)(D). Any political subdivision
el ecting coverage under this subsection shall nake paynents in |lieu of
contributions with respect to benefits attributable to such enpl oynent as
provided with respect to nonprofit organization in paragraphs (2) and (4) of
section 8(f). Y

(2) The provisions in section 4(a)(2) with respect to benefit rights based on
service for State and nonprofit institutions of higher education shall be applicable

al so to service covered by an el ection under this section

1/ Those States wishing to provide for allocation of benefit costs on an “added
cost” basis would adopt alternative paragraph (4)(A) or paragraph 4(B) of
section 8(f). Those States wi shing to provide for the “proportionate” nethods
woul d adopt draft provisions in paragraph (4)(A) and (B). Alternatives to
rei mbursement are indicated in the cormentary. States adopting either of
these alternatives should provide for election for a cal endar year



Section 7(Qg)

El ective coverage for hospitals and institutions of higher education
operated by political subdivisions

(Section 3304(a)(12), FUTA)

(3) The anopunts required to be paid in lieu of contributions by any politica
subdi vi si on under this section shall be billed and paynent nmade as provided in
section 8(f)(2) with respect to simlar paynents by nonprofit organizations.

(4) An election under this section nay be terminated, by filing with the
commi ssioner witten notice not |ater than 30 days preceding the |ast day of the
cal endar year in which the termnation is to be effective. Such term nation becones
effective as of the first day of the next ensuing cal endar year with respect to

services perforned after that date.



Commentary - Section 7(Q)

El ective coverage for hospitals and institutions of higher education
operated by political subdivisions

Cener al

As one of the conditions for approval of the State | aw by the Secretary, new section
3304(a) (12), Federal Unenpl oynent Tax Act, provides that each political subdivision
of the State nmust have the right to el ect coverage of service perfornmed by its

enpl oyees in the hospitals and institutions of higher education which the
subdi vi si on operates, unless such service is otherwi se subject to the State | aw.

The provision al so specifies that political subdivisions that elect to cover such
enpl oyees shall make paynents (in lieu of contributions) into the State unenpl oynent
fund with respect to service of such enpl oyees.

In States that cover such service nandatorily, whether the benefits are financed on
a contributory or a reinbursenent basis, no change in the State law is necessary.
For purposes of section 3304(a)(12), the services in question would be “otherw se
subject to such [State] |aw

The Senate Finance Conmittee referred to the bill’s provisions extendi ng coverage to
State and nonprofit hospitals and institutions of higher education and then went on
to say: “The Conmittee amendnent [new section 3304(a)(12)] involves conparable
coverage for nunicipal and county hospitals and institutions of higher education.”
The intention is to provide el ective coverage on the | ocal governmental |eve
“conparable” to that required at the State level. This is the basis for the
interpretation that all hospitals and institutions of higher education operated by
the | ocal subdivision nust be included in the election. Since all State hospitals
and institutions of higher education are required to be covered under the State | aw
it follows that all hospitals and institutions of higher education operated by the
subdi vi si on nust be included in the election if coverage is to be “conparable.”
Accordingly, State provisions for election of coverage by political subdivisions may
permit the exclusion fromcoverage of only those enpl oyees of a politica

subdi vision’s hospitals and institutions of higher education that fall in the

excl udabl e categories of service in the case of service perfornmed for State
hospitals and institutions of higher education. (See new section 3309(b),

Empl oynent Security Amendnents of 1970 and section 2(K)(1)(D) of the suggested draft
provi si ons.)

Wth respect to those States in which there are constitutional barriers to enacting
| egi sl ation consistent with section 3304(a)(12), the requirenment woul d not be
effective until January 1, 1975, to pernmit sufficient time for an appropriate
constitutional amendment. |In other States, the requirement is effective begi nning
with January 1, 1972.



Commentary - Section 7(g)

El ective coverage for hospitals and institutions of higher education
operated by political subdivisions

Equal treatnent requirenent

Section 3304(a)(12) also provides that a State | aw under whi ch such right of

el ective coverage is afforded to the subdivisions nust provide that benefits payabl e
to the enpl oyees thus covered are payable on the sane basis, in the sane amount, on
the sane terns and subject to the sanme conditions as apply to benefits that are
payabl e on the basis of other services covered under the State law. One exception
to this “equal treatnent” requirement is prescribed for individuals who are enpl oyed
in the political subdivisions’ institutions of higher education in an instructional
research or principal admnistrative capacity. As in the case of individuals

enpl oyed in these capacities for State or nonprofit institutions of higher

education, individuals enployed in such capacities by institutions of higher
education of a political subdivision nust be covered but are not eligible for
benefits based on such service during any period between two successive academ ¢
years or between two regul ar but not successive terns or during a period of paid
sabbatical |eave when they have a contract with an institution of higher education
for both terns or years involved. (For a nore detail ed discussion of this

prohi bition on the paynent of benefits, see the text and commentary for section

4(a)(2).)

If the enployees of the political subdivisions’ hospitals and institutions of higher
education are already nandatorily covered, the State | aw does not have to be anended
to provide “equal treatnent” with other covered services. Neither does the State

| aw have to be anended to bar benefit paynents to the instructional, research or
principal administrative enpl oyees of the political subdivisions’ institutions of

hi gher education, as described in the precedi ng paragraph.

El ection and term nation of coverage

For adm nistrative sinplicity, the draft |anguage for the filing of notices of
intention to elect or term nate coverage generally follows that suggested with
respect to nonprofit organizations. The draft |anguage pernits a politica

subdi vision to el ect coverage at any time so long as witten notice is filed with
the conm ssioner at |east 30 days before the effective date of the election. The
suggest ed provision does not require the election to be for a specified period of
time. Those States wishing to provide for a mninmum period for which coverage can
be elected will have to nodify paragraph (1) accordingly.



Commentary - Section 7(g)

El ective coverage for hospitals and institutions of higher education
operated by political subdivisions

Under paragraph (4), a political subdivision does not have to take any action to
continue coverage after the initial election. Coverage would continue on the sane
basis unless witten notice of intention to ternminate is filed with the comi ssi oner
not later than 30 days before the |last day of the cal endar year in which the
termnation is to be effective. Note that while paragraph (1) provides that an

el ection of coverage can be effective at any tinme, paragraph (4) permts termnation
only at the end of a cal endar year

Under the terms of section 3304(a)(12), the decision to el ect coverage nust rest
solely with the political subdivision. The State agency nmay not be given, under the
State law, the discretion to disapprove such an election as is usually given in
cases of voluntary coverage.

Fi nanci ng benefit costs

Section 3304(a)(12) provides that political subdivisions that elect to cover the
service of their enployees in hospitals and institutions of higher education shal
make paynents into the State unenploynent fund in lieu of contributions. Thus a
State may require a political subdivision that elects coverage for the enpl oyees of
its hospitals and institutions of higher education to pay anpunts equal to the
benefits attributable to the service of the covered enployees as is required in the
case of nonprofit organizations. The State al so, however, has two other approaches
available to it that it may apply with respect to such political subdivisions that
it may not apply to paynents by the nonprofit organizations which it is required to
cover. The State may require political subdivisions electing such coverage to nake
paynents equivalent to the contributions of nongovernnment enployers for profit who
are subject to the law 1/ O it may nmeet this provision of section 3304(a)(12) by
requiring the coverage-electing political subdivision to pay an anount based on a
percent age of the wages paid to the covered enpl oyees.

It should be noted in this connection that section 3304(a)(12) provides that
political subdivisions ” shal |l pay into the state unenpl oynent fund, with respect
to the service of such enpl oyees, payments (in lieu of contributions)

" whereas section 3309(a)(2) provides that nonprofit organizations required to
be covered be given the option ” . to pay (in lieu of such contributions) into
the State unenpl oynment fund anobunts equal to the anDunts of conpensation
attributable under the State |aw to such service.

1/ A State whose |law pernmits el ective coverage of such services and requires the
same contributory basis as applies to nongovernment enployers for profit needs
to amend its law to provide a nmethod of paynent in lieu of contributions for
such coverage by political subdivisions. Such an anendment would require
paynments that are equivalent to the contributions of such enpl oyers.
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Commentary - Section 7(g)

El ective coverage for hospitals and institutions of higher education
operated by political subdivisions

Thus, the provision on paynents by political subdivisions, unlike the provision on

paynents by nonprofit organizations which are required to be covered, does not

requi re such paynents to be equal to the amount of the benefits attributable to the
services covered. The paynents need only be “with respect to the service” covered.

The financing provisions applicable to political subdivisions are equally applicable
to State hospitals and State institutions of higher education which are required to
be covered by the State. Thus, consistently with Federal requirenents, a State
could inpose a ceiling on the paynments required frompolitical subdivisions and
State hospitals and State institutions of higher education. However, the State may
not inpose such a ceiling on the paynents required fromnonprofit organizations that
elect to reinburse the State for the benefits paid to their enpl oyees.

The draft | anguage provides for rei nbursenent either on a proportionate or added
cost basis by reference to section 8(f)(4) in which are set forth the provisions
concerning financing of benefit costs by nonprofit organizations. These provisions
are equally applicable to reinbursenent by political subdivisions.

The draft | anguage al so provides for electing political subdivisions to make the
requi red paynents in the sane nanner as rei nbursing nonprofit organi zations by
i ncorporating the applicable provisions by reference.

Recommendati on for mandatory coverage

The draft |anguage is designed to nmeet the specific requirements of section
3304(a)(12) by neking provision in the State law for el ective coverage by political
subdi vi sions of their enployees in their hospitals and institutions of higher
education. Experience, however, has shown that no significant extension of coverage
results fromState | aw provisions that pernmit |local units of government to el ect
coverage for their enployees. For this reason it is recomended that States provide
mandat ory (instead of elective) coverage of the enployees of State politica
subdi vi si ons who perform services in the subdivisions’ hospitals and institutions of
hi gher education. Such coverage would nake it unnecessary to provide for elective
coverage, as specified in section 3304(a)(12), for these services.



Section 8(c)

Contri butions

(Section 3306(b)(1), FUTA)

(c) Base of contributions.--For the purposes of section 8(a) and (b) and
1/

subsequent to wages shall not include that part of renuneration

whi ch, after renuneration equal to $4, 200 has been paid in a cal endar year to an

i ndi vi dual by an enployer or his predecessor with respect to enploynment during any
cal endar year, is paid to such individual by such enployer during such cal endar year
unl ess that part of the rermuneration is subject to a tax under a Federal |aw

i mposi ng a tax agai nst which credit nmay be taken for contributions required to be
paid into a State unenpl oyment fund. For the purposes of this subsection, the term
enpl oyment shall include service constituting enpl oynent under any unenpl oynent

conmpensation | aw of another State.

1/ Insert the date as of which the |l atest amendnent to subsection (c) becones
ef fective.



Section 8(d)(2)
Reduced rate of not |ess than one percent for new and newly covered enpl oyers
(Section 3303(a), FUTA)

(First option)

(2) The standard rate of contributions shall be 2.7 percent, except that

each enpl oyer newy subject to this Act shall pay contributions at the rate of
1/

until he has been an enployer for not |ess than the twelve
consecutive cal endar quarters 2'/ending on the conputation date; thereafter his
contribution rate shall be determ ned in accordance with the provisions of
Section ?/

(Second option)

(2) The standard rate of contributions shall be 2.7 percent. Each
enpl oyer who has not been subject to this Act for a sufficient period of tine
to have his rate conputed under section §/shall pay contributions at
a rate, not exceeding 2.7 percent, that is the higher of (a) 1.0 percent and (b)
the State’s five-year benefit cost rate. For purposes of this paragraph, the
State's five-year benefit cost rate shall be conputed annually and shall be
derived by dividing the total dollar anmount of benefits paid to clainmants under
this Act during the five consecutive cal endar years i medi ately preceding the
conputation date by the total dollar anbunt of wages subject to contributions

under this Act during the same period.

1/ The figure to be entered nust be at |east 1 percent and less than 2.7
percent.
2/ If a shorter period of experience is required under the State | aw before

an enployer’s contribution rate is conputed on the basis of his
experience, this provision should be changed to reflect the I ength of
t hat peri od.

3/ Enter nunber of section of State |aw which provides for conmputation of
enpl oyers’ contribution rates on the basis of experience.



Section 8(d)(2)
Reduced rate of not |ess than one percent for new and newly covered enpl oyers

(Third option)

(2) The standard rate of contributions shall be 2.7 percent. Each
enpl oyer who has not been subject to this Act for a sufficient period of tine
to have his rate conputed under section ¥ shal | pay contributions at a
rate, not exceeding 2.7 percent, that is the higher of (a) 1.0 percent and (b)
the 5-year benefit coat rate of the industrial classification to which the
enpl oyer is assigned. For the purposes of this paragraph, the benefit cost rate
of the industrial classification to which the enployer is assigned shall be
conput ed annual |y and shall be derived by dividing the total dollar anmount of
benefits paid to enployees of enployers in that industrial classification during
the 5 consecutive cal endar years inmedi ately preceding the conputation date by
the total dollar amount of wages subject to contributions under this Act that
were paid by all enployers in that industrial classification, for purposes of

this paragraph, shall be in accordance with established classification practices

in the application of Standard Industrial Cdassification Manual 4/ to the

digit provided in the Standard Industrial O assification Code.

3/ Enter nunber of section of State |aw which provides for conputation of
enpl oyers’ contribution rates on the basis of experience.
4/ Enter either 2nd or 3rd.



Section 8(f)
Fi nanci ng benefits paid to enpl oyees of nonprofit organizations

(Sections 3303(e), 3304(a)(6) and 3309(a)(2), FUTA)

(f) Financing benefits paid to enployees of nonprofit organizations.--

Benefits paid to enpl oyees of nonprofit organi zations shall be financed in
accordance with the provisions of this subsection. For the purpose of this
subsection and subsection (g), a nonprofit organization is an organi zation (or
group of organizations) 1/ described in section 501(c)(3) of the U S. Interna
Revenue Code which is exenpt fromincone tax under section 501(a) of such Code.

(1) Liability for contributions and el ection of reinbursenent.--Any

nonprofit organi zation which, pursuant to section 2(i)(3), is, or becones,
subject to this Act on or after January 1, 1972 shall pay contributions under
the provisions of subsection (a), unless it elects, in accordance with this
paragraph, to pay to the conm ssioner for the unenploynment fund an anmount equal
to the amount of regular benefits and of one-half of the extended benefits paid,
that is attributable to service in the enploy of such nonprofit organization, to
i ndi vidual s for weeks of unenpl oynent which begin during the effective period of
such el ection.

(A) Any nonprofit organization which is, or becones, subject to this
Act on January 1, 1972 nay elect to becone liable for paynments in |lieu of
contributions for a period of not |ess than one taxable year beginning with

January 1, 1972 provided it files with the comm ssioner a witten notice of

1/ Since “nonprofit organization” is defined to include a group of such
organi zations, the term*“nonprofit organization” is hereafter used in
this draft to refer to both single nonprofit organizations and groups.



Section 8(f)(1)(B)

Liability for contributions and el ection of reinbursenent

its election with the 30-day period i mediately follow ng such date or within a
like period inmrediately following the date of enactnment of this subparagraph
whi chever occurs |ater.

(B) Any nonprofit organization which becones subject to this Act after
January 1, 1972 may el ect to becone liable for paynments in lieu of contributions
for a period of not less than 12 nonths beginning with the date on which such
subjectivity begins by filing a witten notice of its election with the
commi ssioner not later than 30 days i mediately followi ng the date of the
determ nation of such subjectivity.

(G Any nonprofit organization which makes an election in accordance with
subpar agraph (A) or subparagraph (B) of this paragraph will continue to be
liable for paynments in lieu of contributions until it files with the
commi ssioner a witten notice termnating its election not |later than 30 days
prior to the beginning of the taxable year for which such ternination shal
first be effective.

(D) Any nonprofit organization which has been paying contributions under
this Act for a period subsequent to January 1, 1972 may change to a reinbursable
basis by filing with the conm ssioner not |ater than 30 days prior to the
begi nning of any taxable year a witten notice of election to becone |liable for
paynments in lieu of contributions. Such election shall not be term nable by the

organi zation for that and the next year.



Section 8(f)(1)(B)

Liability for contributions and el ection of reinbursenent

(E) The conmi ssioner may for good cause extend the period within which a
notice of election, or a notice of termnation, nust be filed and may permt an
el ection to be retroactive but not any earlier than with respect to benefits
paid after Decenmber 31, 1969

(F) The conmi ssioner, in accordance with such regul ati ons as he nay
prescribe, shall notify each nonprofit organization of any deternination which
he may make of its status as an enployer and of the effective date of any
el ection which it nakes and of any term nation of such election. Such
determ nations shall be subject to reconsideration, appeal and review in
accordance with the provisions of section 7.

(2) Reinbursenent paynents.--Paynents in lieu of contributions shall be

made in accordance with the provisions of this paragraph including either
subpar agraph (A) or subparagraph (B).

(A) At the end of each cal endar quarter, or at the end of any other
period as determ ned by the conmm ssioner, the conmi ssioner shall bill each
nonprofit organi zation (or group of such organi zati ons) which has elected to
make paynents in lieu of contributions for an anount equal to the full anount of
regul ar benefits plus one-half of the amount of extended benefits paid during
such quarter or other prescribed period that is attributable to service in the
enpl oy of such organization.

(B) (i) Each nonprofit organization that has el ected paynents in |lieu of

contributions may request perm ssion to nmake such paynents as provided in



Section 8(f)(2)(B)

Rei nbur sement Paynent s

thi s subparagraph. Such nethod of paynment shall becone effective upon approva
by the commi ssi oner.

(ii) At the end of each calendar quarter, or at the end of such other
period as determ ned by the conmm ssioner, the conmi ssioner shall bill each
nonprofit organization for an anount representing one of the foll ow ng:

(1) For 1972, 1/ percent of its total payroll for 1971

(I'l') For years after 1972, such percentage of its total payroll for the
i medi ately precedi ng cal endar year as the conmm ssioner shall determ ne. Such
determ nation shall be based each year on the average benefit costs attributable
to service in the enpl oy of nonprofit organi zations during the preceding
cal endar year.

(I'1'1) For any organi zati on which did not pay wages throughout the four
cal endar quarters of the preceding cal endar year, such percentage of its payrol
during such year as the comm ssioner shall determ ne

(iii) At the end of each taxable year, the conm ssioner nmay nodify the
quarterly percentage of payroll thereafter payable by the nonprofit organization
in order to mninmze excess or insufficient paynents.

(iv) At the end of each taxable year, the conm ssioner shall determ ne
whet her the total of paynents for such year nade by a nonprofit organization is

| ess than, or in excess of, the total amount of regular benefits

1/ The Figure entered should represent one-fourth of the reasonable estimate
of the proportion of the annual payroll that each year reinbursable
benefits will represent on the average for all covered nonprofit

organi zati ons.



Section 8(f)(2)(B)

Rei nbur sement paynent s

pl us one-half of the anmount of extended benefits paid to individuals during

such taxabl e year based on wages attributable to service in the enploy of such
organi zation. Each nonprofit organi zati on whose total paynents for such year
are | ess than the amobunt so determ ned shall be liable for paynment of the unpaid
bal ance to the fund in accordance with subparagraph (c). |If the total paynents
exceed the anobunt so determined for the taxable year, all or a part of the
excess nay, at the discretion of the conmm ssioner, be refunded fromthe fund or
retained in the fund as part of the paynments which may be required for the next
taxabl e year.

(O Paynent of any bill rendered under subparagraph (A) or subparagraph
(B) shall be nade not | ater than 30 days after such bill was nmailed to the | ast
known address of the nonprofit organization or was otherw se delivered to it,
unl ess there has been an application for review and redeternination in
accordance w th subparagraph (E)

(D) Paynents nade by any nonprofit organi zation under the provisions of
this subsection shall not be deducted or deductible, in whole or in part, from
the renmuneration of individuals in the enploy of the organi zation

(E) The ampunt due specified in any bill fromthe comm ssioner shall be
concl usive on the organi zation unless, not later than 15 days after the bill was
mailed to its |last known address or otherwi se delivered to it, the organization

files an application for redeterm nation by the comi ssioner or



Section 8(f)(2)(F)
(First optional provision)

Provi sion of bond or other security

an appeal to the board of review, setting forth the grounds for such application
or appeal. The conm ssioner shall pronptly review and reconsi der the anount due
specified in the bill and shall thereafter issue a redeterm nation in any case
in which such application for redeterm nati on has been filed. Any such
redeterm nation shall be conclusive on the organi zati on unless, not l|ater than
15 days after the redetermination was nmailed to its |ast known address or
otherwi se delivered to it, the organization files an appeal to the board of
review, setting forth the grounds for the appeal. Proceedings on appeal to the
board of review fromthe anbunt of a bill rendered under this subsection or a
redeterm nation of such ampunt shall be in accordance with the provisions of
section 9(f), and the decision of the board of review shall be subject to the
provi si ons of section 9(gq).

(F) Past due paynents of amounts in lieu of contributions shall be
subject to the same interest and penalties that, pursuant to section __ 1/
apply to past due contributions.

(First optional provision)

(3) Provision of bond or other security.--In the discretion of the

commi ssi oner, any nonprofit organization that elects to becone |iable for

paynents in lieu of contributions shall be required within 2/ days

1/ Enter the number of the section of the State | aw which requires the
paynent of interest and penalties with respect to past due contributions.

2/ Enter the number of days which would constitute a reasonable period in

whi ch the organi zation could obtain and deposit the bond and whi ch period
woul d be consistent with the State | aw pertaining to bonds.
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Section 8(f)(3)(A
(First optional provision)

Provi sion of bond or other security: Amount

after the effective date of its election, to execute and file with the
conmmi ssioner a surety bond approved by the comm ssioner or it may el ect instead
to deposit with the comi ssioner noney or securities. The amount of such bond
or deposit shall be determined in accordance with the provisions of this
par agr aph.

(A) Anpunt.--The anpbunt of the bond or deposit required by this paragraph
shall be equal to __ percent of the organization's total wages paid for
enpl oyment as defined in section 2(K)(1)(C for the four cal endar quarters
i Mmedi ately preceding the effective date of the election, the renewal date in
the case of a bond, or the biennial anniversary of the effective date of
election in the case of a deposit of nobney or securities, whichever date shal
be nost recent and applicable. |[|f the nonprofit organization did not pay wages
in each of such four cal endar quarters, the anount of the bond or deposit shal
be as determ ned by the comm ssi oner

(B) Bond.--Any bond deposited under this paragraph shall be in force
for a period of not |ess than two taxable years and shall be renewed with the
approval of the conm ssioner, at such tines as the conm ssioner nmay prescribe,
but not less frequently than at two year intervals as long as the organi zation
continues to be liable for paynments in lieu of contributions. The comm ssioner
shal|l require adjustnents to be nade in a previously filed bond as he deens
appropriate. |If the bond is to be increased, the adjusted bond shall be filed

by the organization within days of the date notice of the required



Section 8(f)(3)(0O
(First optional provision)

Provi sion of bond or other security: Deposit of nbney or securities

adj ustrment was nailed or otherwise delivered to it. Failure by any organi zation
covered by such bond to pay the full amount of paynents in lieu of contributions
when due, together with any applicable interest and penalties provided for in
paragraph (2)(F) of this subsection, shall render the surety liable on said bond
to the extend of the bond, as though the surety was such organi zation

(C) Deposit of npney or securities.--Any deposit of npbney or securities

in accordance with this paragraph shall be retained by the conmi ssioner in an
escrow account until liability under the election is termnated, at which tine
it shall be returned to the organi zation, |ess any deductions as hereinafter
provi ded. The conm ssioner may deduct fromthe noney deposited under this
paragraph by a nonprofit organization or sell the securities it has so deposited
to the extent necessary to satisfy any due and unpaid paynments in |lieu of
contributions and any applicable interest and penalties provided for in
paragraph (2)(F) of this subsection. The conmi ssioner shall require the
organi zation within days foll owi ng any deducti on froma noney deposit
or sale of deposited securities under the provisions of this subparagraph

to deposit sufficient additional noney or securities to make whol e the

organi zation’s deposit at the prior level. Any cash renaining fromthe sale
of such securities shall be a part of the organization’s escrow account.

The commi ssioner may, at any tinme, review the adequacy of the deposit

made by any organi zation. |If, as a result of such review, he detern nes

that an adjustnent is necessary, he shall require the organization to



Section 8(f)(3)(D)
(Second optional provision)

Authority to terminate el ections

make additional deposit within days of witten notice of his
determ nation or shall return to it such portion of the deposit as he no | onger
consi ders necessary, whichever action is appropriate. Disposition of incone
fromsecurities held in escrow shall be governed by the applicable provisions of
the State | aw

(D) If any nonprofit organization fails to file a bond or nake a deposit,
or to file a bond in an increased anount or to increase or nake whol e the anpunt
of a previously made deposit, as provided under this paragraph, the conm ssioner
may term nate such organization's election to make paynments in |ieu of
contributions and such term nation shall continue for not |ess than the four-
consecuti ve-cal endar-quarter period beginning with the quarter in which such
term nation becones effective; Provided, That the conm ssioner nmay extend for
good cause the applicable filing, deposit or adjustnent period by not nore than

days.

(Second optional provision)

(3) Authority to termnate elections.--1f any nonprofit organization is

del i nquent in making paynents in lieu of contributions as required under
paragraph (2) of this subsection, the comm ssioner nmay terninate such

organi zation’s election to nake paynents in lieu of contributions as of the
begi nni ng of the next taxable year, and such termination shall be effective for

that and the next taxable year



Section 8(f)(4)

Al l ocation of benefit costs

(4) Allocation of benefit costs.--Each enployer that is liable for

paynents in lieu of contributions shall pay to the conm ssioner for the fund the
anount of regular benefits plus the ambunt of one-half of extended benefits paid
that are attributable to service in the enploy of such enployer. |f benefits
paid to an individual are based on wages paid by nore than one enpl oyer and one
or nore of such enployers are liable for paynments in lieu of contributions, the
anount payable to the fund by each enployer that is liable for such paynents
shal |l be determined in accordance with the provisions of subparagraph (A) or
subpar agraph (B).

(A) Proportionate allocation (when fewer than all base-period enmpl oyers

are liable for reinbursenent).--I1f benefits paid to an individual are based on
wages paid by one or nore enployers that are liable for paynents in |ieu of
contributions and on wages paid by one or nore enployers who are liable for
contributions, the anount of benefits payable by each enployer that is |iable
for paynments in lieu of contributions shall be an anpbunt which bears the sane
ratio to the total benefits paid to the individual as the total base-period
wages paid to the individual by such enployer bear to the total base-period
wages paid to the individual by all of his base-period enployers.

(B) Proportionate allocation (when all base-period enployers are |liable

for reinbursenent).--1f benefits paid to an individual are based on wages paid
by two or nore enployers that are liable for paynents in lieu of contributions,

the amount of benefits payabl e by each such enpl oyer shal



Section 8(f)(4)

Al ternative subparagraph (A) for added cost allocation

be an anount which bears the sane ratio to the total benefits paid to the

i ndi vidual as the total base period wages paid to the individual by such

enpl oyer bear to the total base period wages paid to the individual by all of
hi s base period enpl oyers.

(Al'ternative subparagraph (A
for added cost allocation)

(A) Added cost allocation (when fewer than all base period enployers are

liable for reinbursenments.--1f benefits paid to an individual are based on wages
paid by one or nore enployers that are liable for paynments in lieu of
contributions and on wages paid by one or nore enployers that are liable for
contributions, the amount of benefits payable by each enployer that is liable
for payments in lieu of contributions shall be the amount equal to the
addi ti onal cost of benefit payments which would not have been paid but for the
base period wages paid by such enpl oyer

(5) Goup accounts.--Two or nore enployers that have becone liable for

paynments in lieu of contributions, in accordance with the provisions of
subsection (f)(1) and section 1/, may file a joint application to the
commi ssioner for the establishment of a group account for the purpose of sharing
the cost of benefits paid that are attributable to service in the enploy of such
enpl oyers. Each such application shall identify and authorize a group
representative to act as the group’s agent for the purposes of this paragraph

Upon hi s approval of the application, the comm ssioner shal

1/ Enter nunber of section (or sections) of the State law, if any, that
permit election of reinbursenment financing by State and | oca
governnmental wunits.



Section 8(f)(5)

G oup accounts

establish a group account for such enployers effective as of the beginning of
the cal endar quarter in which he receives the application and shall notify the
group’ s representative of the effective date of the account. Such account shal
remain in effect for not less than __ years and thereafter until term nated
at the discretion of the comm ssioner or upon application by the group. Upon
establi shnent of the account, each nenber of the group shall be liable for
paynents in lieu of contributions with respect to each cal endar quarter in the
anount that bears the sane ratio to the total benefits paid in such quarter that
are attributable to service perfornmed in the enploy of all nmenbers of the group
as the total wages paid for service in enployment by such menber in such quarter
bear to the total wages paid during such quarter for service performed in the
enpl oy of all nenmbers of the group. The conm ssioner shall prescribe such
regul ati ons as he deens necessary with respect to applications for
establ i shnent, naintenance and termnati on of group accounts that are authorized
by this paragraph, for addition of new nmenbers to, and wi thdrawal of active
menbers from such accounts, and for the determi nation of the anounts that are
payabl e under this paragraph by nenbers of the group and the tine and nmanner of

such paynents.



Section 8(Q)
Transition provisions

(Section 3303(f), FUTA)

(g) Notwithstandi ng any provisions in subsection (f), any nonprofit
organi zation that prior to January 1, 1969, paid contributions required by
subsection (a) of this section, and, pursuant to subsection (f) of this section,
elects, within 30 days after the effective date of such subsection (f), to make
paynments in lieu of contributions; shall not be required to make any such
payment on account of any regular or extended benefits paid, on the basis of
wages paid by such organization to individuals for weeks of unenpl oynent which
begin on or after the effective date of such election until the total anount of
such benefits equal s the anpunt

(First alternative)

of the positive balance in the experience rating account of such

organi zati on
(Second alternative)

(i) by which the contributions paid by such organization with respect to
t he year period before the effective date of the el ection under
subsection (f) exceed.

(First alternative of (ii))

(ii) the total anpbunt of unenpl oynent benefits paid for the sanme period

that were attributable to service perforned in the enploy of such organi zation

and were charged to the experience rating account of such organi zation



Section 8(Q)
Transition provisions

(Second alternative of (ii))

(ii) the total anpbunt of unenploynent benefits paid for the sane period
that were paid under this Act on the basis of wages paid or service perfornmed in

the enpl oy of such organi zation
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Conmentary - Section 8(c)

Contri butions

Wil e the | anguage in the suggested draft provision differs fromthat in present
section 8(c) of the 1950 draft |aw and that on page 3 of the attachment to
Unenpl oynent | nsurance Program Letter No. 811 dated May 17, 1965, it continues
the sane provisions.

The first sentence establishes the taxable wage base as the greater of $4200 or
the amount specified in the Federal Unenploynent Tax Act as subject to

unenpl oynent insurance tax. Thus if the wage base in the Federal act is raised
above $4200 that anount autonmtically becones the State taxabl e wage base. This
sentence also allows the successor credit for wages paid by the predecessor so
that together they are not required to pay contributions on any anpbunts in
excess of the State taxable wage base. Sinilarly, the second sentence provides
that at enpl oyer who pays unenpl oynent insurance tax on wages paid to an

i ndividual in one State, need not pay total contributions on nore than the
taxabl e wage base if that individual's services for that enployer are
transferred to another State.



Conmentary - Section 8(d)(2)

Reduced rate of not |ess than one percent for new and newly covered enpl oyers

(2) Reduced rate of not |ess than one percent for new and newy covered

enpl oyers.--Prior to the 1954 anendnents, section 3303(a)(1l), Federal

Unenpl oynent Tax Act, permitted a “reduced rate of contributions...to a person
(or group of persons) having individuals in his (or their) enploy...on the basis
of his (or their) experience with respect to unenpl oynent or other factors
bearing a direct relation to unenploynment risk during not |ess than the 3
consecutive years immedi ately preceding the conputation date...” The 1954
anendnments rel axed the 3-year requirenent and pernitted States to assign a
reduced rate based on their “experience” to new and new y covered enpl oyers who
had at |east one year of experience inmedi ately preceding the conputation date.
This option, provided by the 1954 anendnents, has not been changed and conti nues
to be available to the States.

Section 3303(a), as anended by the Enpl oynent Security Amendnments of 1970,
however, for taxable years beginning on and after January 1, 1972, now provides
States with a new and additional option. It permits States to assign reduced
rates (not less than 1 percent) to new and new y covered enpl oyers on a
reasonabl e basis, other than experience with unenploynent, until they have the
peri od of experience needed under the experience-rating provisions of the State
| aw.

Thi s amendnent was adopted in order to |l essen the financial inpact of

unenpl oynent insurance taxes on new and newy covered enployers. It does not
specify how reduced rates are to be deternined for such enpl oyers, but |eaves
this decision to the State. The rates assigned to all the enployers need not be
the sane but may be varied on sone reasonabl e basis, such as assigning each new
enpl oyer the average rate applicable to the industry in which it is engaged, if
such rate is not less than 1 percent.

The reduced rates pernissible under the 1970 anendnment are applicable to an

enpl oyer only so long as he remains a new or nemy covered enployer. The length
of that period depends on the provisions of the State | aw which specify the
extent of “experience” required of an enployer before he is assigned a
contribution rate that is based on his experience. As already indicated, the
1954 anmendnents pernit States to nake that period of enployer experience as
short as one year imrediately preceding the State’s conputation date, or as |ong
as three consecutive years i mediately preceding that date, or an internediate

| engt h.



Conmentary - Section 8(d)(2)

Reduced rate of not |ess than one percent for new and newly covered enpl oyers

As to whet her and under what conditions an enpl oyer who term nates coverage and
| ater becones covered again is a new enpl oyer, see Unenpl oynment |nsurance
Program | etter No. 427, dated May 31, 1956. |Issued after the 1954 anendnents to
section 3303(a), FUTA, U PL No. 427 applies as well to the 1970 amendnents.
Briefly stated, such an enployer may be treated as a new enployer only if he
does not recapture his prior “experience.” |f he does recapture, he may not be
consi dered a new enpl oyer

The “first option” draft |anguage provides for the paynent of a flat reduced
rate by any new or newy covered enpl oyer fromthe beginning of the period of
his subjectivity until he has accunul ated 3 consecutive years of experience (or
any | esser period which the State | aw prescribes) i mediately preceding the
conputation date after which his rate is to be conputed on the basis of his
experience. As already indicated, such a flat reduced rate nust be at |east one
percent.

Under the second optional provision, the rate applicable to new or newy covered
enpl oyers would be linked to the statew de experience with benefit costs. Under
the third optional provision, the rate would reflect the benefit cost experience
within the enployer’s industry. Under these latter two provisions, the rate may
not renmamin the same fromyear to year but could vary as statew de or industry-

wi de experience for the i mediately preceding five-cal endar-year period is
conmput ed each year.

The 1970 anendnent of section 3303(a) does not set any maxi mumrate which States
may assign to a new or newmy covered enployer. Certain industries, for exanple
may have benefit cost rates in excess of the standard rate or even in excess of
the highest rate possible under the State law. Sonme States have had in the past
benefit cost rates in excess of the State standard rate. If a new or newy
covered enployer had to pay such a high rate, the intent of the amendnent to

| essen the financial inpact of unenploynent insurance taxes on such enpl oyers
would be nullified. For this reason the latter two draft provisions state that
when the statewide or industry rate is nore than 2.7 percent, the enployer would
not pay nore than the State standard rate so that he woul d not be required to
pay a higher rate than he would be subject to in the absence of inplenentation
of the amendnent.

The industrial classification used for purposes of the third option should
be that provided for by the Standard Industrial Cassification Manual and
shoul d accord with State classification practices. 1t is recommended that




Conmentary - Section 8(d)(2)

Reduced rate of not |ess than one percent for new and newly covered enpl oyers

classification be by at least 2 digits but not nore than 3 digits.
Classification by more than 3 digits would require unnecessarily refined
groupi ngs and conput ati ons.

The suggested draft provisions for inplenenting the 1970 amendnent to section
3303(a), Federal Unenployment Tax Act, are illustrative of some of the
approaches available to the States in inplenenting the new provisions. It is
not intended to indicate that they include all the perm ssible ways of applying
the new Federal provision. Any other State |aw provision which permts a
reduced rate of not |ess than one percent on a reasonable basis to a new or
newl y covered enployer until such tine as he has acquired sufficient experience
to pay a rate conputed under the State experience rating provisions would be
consi stent with Federal requirenents.

I n considering whether and in what manner they shoul d adopt provisions for
reduced rates for new and newmy covered enployers, States will wi sh to take
several considerations into account. It is pertinent, for exanple, how long an
enpl oyer nmust be subject under the State | aw before he is eligible for a reduced
rate based on his experience. The desirability of reduced rates for new and
newl y covered enpl oyers may al so be affected by the kind of experience rating
systemthe State has. Under a reserve ratio system a reduced rate for sone new
or newmy covered enployers will nean that their reserve bal ances, when they
becane eligible for rates based on their experience, will not qualify themfor
reduced rates. Under other experience rating systens, however, this would not
be the case. Many new and new y covered enployers will want a reduced rate for
their initial period of subjectivity even if, in later years, they may have to
pay higher rates, either because the reduced rates would be a help to them for
survival in business or as a conpetitive aid, or sinply in order to place their
acconmopdati on to unenpl oynent insurance contributions on a gradual basis.



Commentary - Section 8(f)

Cener al di scussion

The 1970 anendnents added section 3309(a)(2) to the Federal Unenpl oyment Tax Act
(FUTA). This section provides that the States nust allow any nonprofit

organi zation (or group of such organizations) 1/ which they are required to
cover under State |laws the option to elect to nake paynents in |lieu of
contributions. It also provides that (a) such an el ection may be for such

m ni mum period and at such tinme as is specified in the State law, (b) the
payments required by such election nust be in anpbunts equal to the anmounts of
unenpl oynent benefits paid that are attributable under the State law to service
in the enploy of such organizations, and (c) the State | aw rmay provide

saf eguards to ensure that such organi zations will nake the paynments required by
such elections. (For a discussion of nonprofit organizations which are required
to be covered under State |aws, see the Commentary relating to sections 2(i)(3)
and 2(k)(1)(c).)

The 1970 anendnents al so added section 3303(e) to the Federal Unenploynment Tax
Act. This section provides that a State nmay, w thout being deened to violate
the standards set forth in section 3303(a), FUTA, pernit any organization
described in section 501(c)(3) of the Internal Revenue Code which is exenpt from
i ncome tax under section 501(a) of the Code, to elect to make paynments in lieu
of contributions. This anendnent is effective as of January 1, 1970.

Prior to the 1970 anendnments, the States were not pernitted to all ow nonprofit
organi zations to finance their enployees’ benefits on a rei nmbursenent basis
because of the experience-rating requirenments in section 3303(a), FUTA. The
word “person,” as used in that section, was construed to include nonprofit
organi zations. The reinbursable nmethod could result in a | ower annual cost than
that resulting from paying contributions at the standard rate. Rei nbursenent
financi ng of enpl oyee benefits was considered therefore as in effect pernitting
“persons” (i.e., nonprofit organizations) to have reduced rates which were not
based on their experience with the risk of unenpl oynent, and thus inconsistent
with the requirenments of section 3303(a). The addition of new section 3303(e)
renoves this bar to reinbursenent financing of benefits by nonprofit
organi zati ons.

1/ Hereafter in the Commentary the term “nonprofit organization” includes a
group of such organi zati ons.



Commentary - Section 8(f)

Cener al di scussion

To assure that States may extend to all nonprofit organizations which are
covered under the State aws the option of financing benefits on a reinbursenent
basis, the exenption in section 3303(e) applies not only to the nonprofit

organi zations which the States are required to cover, but also to the nonprofit
organi zati ons which the States may, but are not required to, cover under their
State laws. The experience-rating requirements of section 3303(a) continue to
apply, however, to any enpl oyer, whether profit or nonprofit, that is not exenpt
from coverage under FUTA by reason of the provisions in section 3306(c)(8) of
that Act.



Commentary - Section 8(f)(1)

Fi nanci ng benefits paid to enpl oyees of nonprofit organizations

Paragraph (1) of subsection (f) requires any nonprofit organization which is or
becones subject to the State |aw on or after January 1, 1972 to pay
contributions unless it elects to make paynments in lieu of contributions under
one of the subparagraphs in this paragraph. Thus under this provision any
organi zati on which does not el ect the rei nbursement nethod or benefit financing,
or which elects but its election is later termnated, will be required to pay
contributions.

Subpar agraph (A) pernmits election of reinbursenent financing by those nonprofit
organi zati ons which were covered under the State law on a contributory basis
prior to, and continue to be so covered on, January 1, 1972, as well as by those
organi zations which the State law will cover for the first time as of such date.
In either instance, the organizati ons which could nake the el ection under this
subpar agraph coul d be those which the States are required to cover as of such
date and those which the States nay, but are not required to, cover under the
State | aw, depending on the extent of coverage of nonprofit organizations under
the State law. The specified 30-day limt for making the election would permt,
in States that enact the subparagraph early in 1971 to be effective on January
1, 1972, an outside limt of January 31, 1972 for such elections to be made by
nonprofit organi zati ons whose coverage antedates 1972 and t hose whose coverage
first becomes effective on January 1, 1972

Subparagraph (B) is intended to permt election of reinbursenent financing by
nonprofit organi zati ons whose subjectivity is deternmined after January 1, 1972.
These coul d be organi zati ons which do not neet the subjectivity requirenents
(e.g., enploynent of four or nore workers in 20 weeks, if that is the m nimum
State |law subjectivity requirenent) until after the specified date. They could
al so be organi zati ons whose subjectivity is “late discovered.” As under

subpar agraph (A), the organi zations which could el ect reinbursenent under such a
provi sion could be those which the States are required to cover, as well as
those which the States nay, but are not required to, cover, depending on the
extent of coverage of such organi zati ons under the State |aw. The specified 30-
day period for nmaking the election takes into account that the organization mnust
be given a sufficient tine in which to nmake the election after it is inforned of
its subjectivity. 1t is recommended (and the suggested | anguage so provides)
that the election be for not less than 12-nonth period. However, States may
prescri be whatever reasonabl e m ni mum peri od they consi der appropriate.

Al t hough the period suggested is in ternms of nonths, sone States nay prefer that
the period be in terns of cal endar quarters. Prescribing the initial period of
election in terns of a taxable year mi ght be troublesone to adm nister in sone
States where subjectivity may start at any time during the taxable year.




Conmentary - Section 8(f) (1)

Fi nanci ng benefits paid to enpl oyees of nonprofit organizations

Subpar agraph (C) provides that the election of reinbursenent financing, in
accordance w th subparagraph (A) or (B), continues until the organization elects
to termnate such election. Although the draft |anguage does not so provide, a
State may consistently with the Federal |aw s provisions, provide for a
specified period of initial election and require renewal of the election at
specified intervals (e.g., at the end of each subsequent 2-taxabl e-year peri od)
with any failure to request renewal resulting in reversion to a contributory
basis. Wichever provision a State adopts--elections that continue until
termnated or elections requiring periodic renewal --it is reconmended (and the
suggested draft | anguage so provides) that, for administrative sinplicity, any
term nation of election be nade effective at the end of a taxable year

Subpar agraph (D) permits an organi zation which paid contributions after January
1, 1972 to el ect reinbursement financing. This subparagraph, woul d make

el ection of reinbursenent available (1) to nonprofit organi zati ons which deci de,
when the Federally required provision on reinbursenment financing first becone
avai | abl e under the State law, to pay on a contributory basis but later want to
change to a reinbursenent basis and (2) to those organi zations which term nate
their el ection under subparagraph (C) and later want to revert to paynent on a
rei mbursement basis. In States which enact the second optional provision of

par agraph (3) of subsection (f), subparagraph(D) would al so provide authority
for election of reinbursement benefit financing by those organi zati ons whose

el ection was term nated in accordance with such paragraph (3) and the 2-taxabl e-
year period specified in that paragraph has expired. Although section
3303(a)(2) does not prevent a State fromterm nating the reinbursenent financing
of a nonprofit organization that is delinquent in its reinbursenent paynents,
this section is interpreted as not permtting a State to nake that termination a
permanent bar to a later election to reinburse, if the organization is one which
the State is required to cover under the ternms of section 3304(a)(6). It is
recomended (and the suggested draft |anguage provides) that an el ection
pernmitted under subparagraph (D) be effective for not |ess than two taxable
years in order to mnimze the shifting by sone organization to a rei nbursenent
basis in years when | ow benefit costs are expected and to a contributory basis
in years when high benefit costs are anticipated. The periods suggested are in
terns of taxable years for ease of adninistration




Conmentary - Section 8(f)(2)

Rei nbur sement paynent s

Subpar agraph (E) authorizes the comm ssioner to extend for good cause the
periods for filing of the notices of election and of the notices of termination
whi ch are specified in subparagraphs (A) through (D) of paragraph (1). It also
aut horizes the comm ssioner to allow retroactive el ection of rei nbursenent
financing but not any earlier than with respect to benefits paid after Decenber
31, 1969. This limtation on retroactive election of reinbursenent is required
by new section 3303(e), FUTA, which becane effective as of January 1, 1970.

Subpar agraph (F) requires the conm ssioner to notify, in accordance with his
regul ati ons, any nonprofit organization of any determ nation he may make with
respect to the enployer status of the organization, the effective date of any

el ection made or termination applied for by the organization. For purposes of
determ nations relating to election and term nation of reinbursenent financing,
t he subparagraph al so incorporates by reference the provisions of section 7

whi ch provide for reconsideration, appeal and review of determinations nade with
respect to coverage.

Par agraph (2) includes provision which prescribe (a) methods for the

determ nation of the anount of paynents in |ieu of contributions required of
each nonprofit organi zati on which el ects reinbursenent financing, (b) the tine
limt in which such paynents are to be nade after the organi zation is presented
with the bill, (c) the review and redetermi nation process in the event of the
organi zation’s project, (d) the applicable interest and penalty provisions, and
(e) the prohibition against the deduction of payments fromthe remuneration of
the workers in the enploy of the organi zation

Subpar agraph (A) provides for billing each nonprofit organization at the end of
each cal endar quarter (or other period determ ned by the comni ssioner) for the
full anpbunt of regular benefits plus half of extended benefits paid during such
quarter (or period) that are attributable to service in the enploy of such
organi zati on.

Subpar agraph (B) also provides for billing each nonprofit organization at the
end of each cal endar quarter (or other period determ ned by the conm ssioner),
but the anount payable is deternined on the basis of a percentage of the
organi zation’s total payroll in the preceding cal endar year rather than on the
basis of the actual benefit costs in the quarter (or period) as required by
subparagraph (A). Since the percentage used is linked to the average annua
benefit cost rate for all nonprofit organizations covered under the State |aw
and since the actual amount of benefits paid in the quarter (or period) is

i gnored, this nethod of apportioning the paynents woul d appear to be |ess
burdensone because it would spread the benefit costs nore uniformy throughout
t he cal endar year




Conmentary - Section 8(f)(2)

Rei nbur sement paynent s

Thi s nmet hod of financing benefit costs would not be automatic but would have to
be requested by the organi zati on and approved by the conm ssioner

Part 111 of subdivision (ii) authorizes the comm ssioner to nodify the quarterly
(or other periodic) percentage used when the organi zation did not have payrol

t hroughout the four cal endar quarters in the preceding cal endar year

Subdi vision (iii) also authorizes himto nake nodifications in such percentage
at the end of each taxable year in order to mnimze future excess or

i nsufficient paynents. Under subdivision (iv) the conmm ssioner is required to
make an annual accounting and is authorized to collect unpaid bal ances and

di spose of overpaynents.

Subpar agraph (C) requires each organization to pay the quarterly (or other
periodic) bill rendered under subparagraph (A) or (B) within 30 days after it is
mai | ed or otherwise delivered to it unless it applies for review and
redet erm nati on under subparagraph (E)

Subpar agraph (D) prohibits the deduction from enpl oyee’s remuneration of any
portion of reinbursenent paynents which an organization is required to nake
under subsection (f).

Subpar agraph (E) provides that the anmount due that is specified in any bill is
concl usive on the organi zation unless within the specified 15-day period it
files an application for redeternination or an appeal. The subparagraph al so

prescribes the adm nistrative and judicial review procedure which is to be
followed in the event of such application or appeal

Subpar agraph (F) incorporates by reference the State | aw penalty and interest
provisions that apply to past due contributions for purposes of past due
payments in lieu of contributions.




Conmentary - Section 8(f)(3)

Provi sion for bond or other security

(3) Ceneral discussion.--Section 3309(a)(2), Federal Unenploynment Tax Act,
provi des that the States may enact safeguards to ensure that a nonprofit

organi zation el ecting the rei nbursenent nethod of financing will nake the
payments required under such election. The Senate Finance Conmittee Report on
H R 14705 states at page 48, third paragraph

“I't authorizes a State to provide safeguards to insure that such
payments will be made. For exanple, a State may require that a
bond be furnished by a nonprofit organization (or group of

organi zations) or the State may refuse to permit such an

organi zation (or group) which is delinquent in nmaking

rei mbursement payments to continue to elect his method of
paynent . ”

(See al so House Ways and Means Conmittee Report on H R 14705, page 44, first
par agr aph.)

The Federal provision permits, but does not require, the States to adopt

saf eguard provision. |In determ ning whether to adopt such provisions and, if
so, what provisions, consideration should be given to several factors: Are they
needed? For exanple, will the usual nethods available to assure collection of
contributions be less effective or inapplicable in assuring collection of

rei mbursenent paynents? WII| the safeguard provisions be unduly onerous for

rei mbursi ng nonprofit organizations or effectively discourage reputable and
responsi bl e nonprofit organizations fromel ecting rei nbursenent paynments? WII
the proposed safeguard provisions be adm ni strabl e?

I n deciding whether to include safeguard provisions, consideration should be
given to the effectiveness of quarterly paynent plans such as those provided in
paragraph (2)(B)(i) and (ii) as a sufficient safeguard for full reinbursenment.
The State agency’'s authority to terninate the election of a nonprofit

organi zation that is delinquent in its reinbursement payments (paragraph (3),
second optional provision) would al so provide a deterrent to delinquency. (Note
that such terninations nust, in effect, be only suspensions of the right of

rei mbursenent election for a reasonabl e period since a permanent revocation of
the right would not be consistent with section 3309(a)(2).)

The draft provision included in section 8(f)(3) do not represent a
recomendati on that States shoul d adopt special safeguard provisions for
nonprofit organi zation el ecting reinbursenent. They are intended only to
outline reasonabl e provisions which States may wi sh to adopt if they decide that
speci al safeguard provisions are needed



Conmentary - Section 8(f)(3)

Provi sion for bond or other security

Detail ed discussion--First optional provision.--This provision permts an

organi zation to file a surety bond or deposit nobney or securities to assure that
the paynments required under an el ection of reinbursenment will be nade. Only
those organi zati ons which the comm ssioner requires would have to do so.

Subpar agraph (A) provides for the bond or deposit to be a certain percentage of
the organization's total wages in covered enploynent for a 4-cal endar-quarter
period. |In the case of an initial election of reinbursement, the four quarters
are those imedi ately preceding the effective date of the election. 1In the case
of a bond that is being renewed, it is the four quarters preceding the renewal
date. If noney or securities are deposited, the 4-quarter period is that
precedi ng the conpl etion of each 2-year period since the effective date of the
initial election.

States may wish to establish different bond or deposit requirenents or different
percentages for different types of nonprofit organizations, but in any event,
the bond or deposit requirenent should not be set so high as to discourage
organi zations fromel ecting the rei nbursenent rather than the contributory

met hod of paynent, or to reduce substantially the advantages which nay otherw se
accrue to an organization by electing that option. It should be noted that the
cost of furnishing a bond could prove burdensone to snmall nonprofit

organi zati ons and that cash deposits could hanper their operations by “freezing”
a part of their assets. The bond or deposit requirenment should not, for

exanpl e, exceed the maxi num penalty rate applicable to rated enpl oyers under the
State’'s experience-rating system

Setting any bond or deposit as a percentage of the organization’s payroll

rather than as a flat anount, is recommended since it would have the sane
relative inpact in relation to the payrolls of both |arge and snal

organi zations. The anpbunt of the bond should be established as a percentage of
total wages paid for subject enploynent, rather than total wages, since not all
services for sone nonprofit organizations will be covered and, consequently, not
all wages can be used as a potential basis for benefits.

As witten, this subparagraph would require all nonprofit organizations which
post a bond or make a deposit to nake the anmount of the bond or deposit equal to
the sane percentage of their 4-cal endar-quarter payroll. [If it appears
desirable to provide for the commi ssioner to establish individually for each
organi zation el ecting rei nbursenment, the percentage of payroll to be furnished
in a bond or in a deposit, the first sentence could be revised to read:
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Conmentary - Section 8(f)(3)

Provi sion for bond or other security

“The amount of the bond or deposit required by this paragraph shall be a
percent age, determ ned by the comni ssioner, of the organization’s tota
wages...."

If an organi zation did not pay wages throughout the specified 4-cal endar-quarter
peri od, the comm ssioner woul d determ ne the anount of the bond or deposit.
Under the draft provision, an organi zation which did not have sone payroll in
each of the four cal endar quarters would have the anpbunt of the bond or deposit
set by the State agency.

Subpar agraph (B) provides that bonds be in force or renewed for a m ni mum peri od
of two taxable years and that they can be renewed for |onger periods than two
taxabl e years. The draft |anguage authorizes the conm ssioner to reappraise, at
| east every two years, the ampunt of the bond and the qualifications of the
surety and to require the changes deened necessary to assure that the

organi zation’ s unenpl oyment insurance obligations will be fulfilled. |If the
organi zation fails to nake the paynments required, the surety on the bond will be
liable for the anpbunt due plus any applicable interest and penalty.

Subpar agraph (C) provides for any deposit of nobney or securities to be held by
the conm ssioner in an escrow account until the organization's liability for
payments under reinmbursenent is termnated. At that tine the deposit would be
returned to the organization mnus any anount, including interest and penalty,
due the agency. The conmmissioner is authorized to sell securities (comon and
preferred stock, etc.) held in escrow to the extent necessary to satisfy any
anount the organi zati on owes the agency. Any cash remaining fromsuch sale
woul d be included in the organization's escrow account.

The annual review of the anpbunt of the deposit is to assure its continued
adequacy for payment of the organization’s unenpl oynent insurance obligations.

St ates shoul d consider, in devel oping provisions with respect to deposits of
securities, that a deposit of securities would present greater adm nistrative
difficulties than either a bond or a cash deposit, particularly in adninistering
such an account and in holding such deposit |liable for amounts due the agency.
State law provisions in this area should be carefully exam ned.

Subpar agraph (D) nakes it discretionary with the conm ssioner whether to
term nate the el ection of reinbursenment of any organi zation which fails to post
a bond or nake a deposit or to make a required adjustnment in either.
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Conmentary - Section 8(f)(3)

Provi sion for bond or other security

If the election is termnated the organization thereafter would be |iable for
contributions for the next ensuing 4-cal endar-quarter period. Follow ng such
peri od, the organi zation could again el ect rei mbursenent upon neeting State | aw
conditions for such election. For admnistrative sinplicity, it is recomended
that term nations under this subparagraph be effective with the first day of a
taxabl e year since bonds and deposits are related to taxable years and the

revi ew of the adequacy of the bond or deposit is with respect to taxable years
foll owi ng each annual review.

Second optional provision

(3) This provision dispenses with bonds and deposits as saf eguards and provides
only for the term nation of the el ection of reinbursenent of a delinquent
nonprofit organization. The term nation would be effective with the |ast day of
the taxabl e year in which the organi zati on becane delinquent. Thereafter the
organi zations would be liable for contributions during the next 2-taxabl e-year
peri od.

Under paragraph (2)(C), reinbursenent paynents are to be nmade not later than 30
days after the bill was mailed or delivered to the organization. Accordingly
any bill for reinbursenent which renains unpaid after 30 days fromthe date it
was mailed or delivered would rmake the |iable organization delinquent and
subject to termnation, unless the organization filed an application for review
and redeternination of the amount for which it was billed.

The draft | anguage makes termination of the election discretionary with the
conmi ssioner so as to avoid “automatic” termi nations in instances in which an
organi zation with an otherw se good record of naking tinely paynents is, because
of some unusual circunstance, delinquent in nmaking a required paynment. It would
permit the conmi ssioner to base his determ nation on an appraisal of all the

ci rcunst ances surroundi ng the organi zation’s delinquency rather than on the bare
fact of a single delinquency.
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Conmentary - Section 8(f)(4)
Al l ocation of benefit costs
(4) Allocation of benefit costs.--A State nay have as many as four different

categories of enployers who are financing their enployees’ benefits on a
rei mbursenent basis:

a. Nonprofit organi zations which the State | aw nust cover and allow to
el ect to reinburse.

b. Oher Federal unenployment tax exenpt nonprofit organizations which
the State may cover and allow to rei mburse

c. Political subdivisions which elect to cover the enployees of their
hospitals and institutions of higher educati on who are not otherw se covered
under the State law. The State |aw may provide that the paynents in |ieu of
contributions shall (or may) be benefit reinbursenents.

d. Oher State and |l ocal governnent units that the State | aw covers and
makes benefit reinbursers. This category also includes political subdivisions
as to the enpl oyees described in category “c” if they are covered on a nandatory
basis by the State | aw or were covered on the basis of an el ection nmade before
the effective date of new section 3304(a)(12) of the Federal Unenploynment Tax
Act .

Paragraph (4) deals with the allocation of benefit costs anbng base period
enpl oyers when one or nore of themis a reinbursing enpl oyer of whatever
category. It provides for two options in the allocation of benefit costs,
proportionate and added cost. Both nethods are consistent with the provisions
of the Federal |aw.

Subpar agraphs (A) and (B) provide for proportionate allocation in tw different
situations: (A) when not all the base period enployers are reinburses, and (B)
when all the base period enployers are on a reinbursenent financing basis.
Under both paragraphs, the ratio of total base period wages paid by a

rei mbursing enployer to total base period wages paid by all the base period
enpl oyers determ nes the proportion of the total benefits paid to an individua
that 1s to be allocated to that reinbursing enpl oyer

Al ternative subparagraph (A) provides for an added cost nethod of allocation in
situations where fewer than all of the base period enployers are reinbursing
enpl oyers. For purposes of this subparagraph, added benefit costs result when
benefits are paid that would not have been paid if the base period wages from
the rei nbursing enpl oyer had not been included in the determnation of the
claimant’s benefit rights. Thus added cost may be due to a hi gher weekly
benefit anmount that an individual receives or the | onger period for which he
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Conmentary - Section 8(f)(5)
G oup accounts

is paid benefits solely because the base period wages paid by the reinbursing
enpl oyer are included in the nonetary determi nation. Added cost may al so result
when benefits are paid to an individual who would not have qualified for
benefits w thout the base period wages paid by the rei nbursing enpl oyer

Rei nbur si ng enpl oyers and non-chargi ng--Non-chargi ng of benefits to enpl oyers
reflects concepts that are not reasonably applicable or adaptable to reinbursing
enpl oyers. Wen benefits paid to a fornmer enployee of a contributing enpl oyer
are not charged to the enployer’s account, he escapes only the consideration of
such benefit payments in the conputation of his contribution rate. He does not
avoid a potential liability to share with all other contributing enployers, to
the extent that the fund may require, in neeting such benefit costs. M ninmum
contribution rates, solvency accounts, socialized costs, etc., are devices that
recogni ze this potential liability.

Rei nbur si ng enpl oyers, who are required to pay into the State fund an anpunt
equal to the benefit costs attributable to service in their enploynent, are in
an inherently different position. They are self-insurers, fully liable for such
benefit costs of their enployees and not liable at all for the cost of any other
benefits. |If a reinbursing enployer, for exanple, were relieved of the cost of
post -di squalification benefits paid to a worker who had quit his enploynment, no
ot her reinbursing enployer could be required to pay into the fund to hel p neet
that cost, as is in effect the case with a contributing enpl oyer whose account
is non-charged for such a benefit paynent.

(5) Goup accounts.--This paragraph provides that two or nore reinbursing

enpl oyers may jointly apply to the comi ssioner for the establishnment of a group
account to pay the benefit costs attributable to service in their enploy. The
application is required to identify and authorize a group representative to act
as the group’s agent. It is contenplated that the statute, supplenented by the
commi ssioner’s regul ations, would require this agent to take all actions in
behal f of the group that under the | aw woul d otherwi se be required from any
menber of the group. Any notices required to be given by the comm ssioner to a
menber woul d be given to the group representative. For all purposes of benefit
rei mbursenent and benefit cost allocation, the group would be treated as a
singl e enmployer. The conmi ssioner’s regul ati ons would provide appropriate
procedures governi ng the manner in which changes may be nmade in the nenbership
of the group and the effect to be given such changes.
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(Commentary - Section 8(g))

Transition provisions

(g) Transition provisions.--The 1970 anendnents added section 3303(f) to the
Federal Unenpl oyment Tax Act. It is a transition provision which a State may
follow and apply to nonprofit organi zati ons whi ch were covered under the State
law, on a contributory basis before January 1, 1969, and which elect the

rei mbursenent met hod of financing benefits attributable to service perfornmed in
the enpl oy of such organizations at the first opportunity such method of
financing is available under the State law. Under this section of the Federa
law, a State nmay provide that any such nonprofit organization which elects the
rei mbursenent net hod of financing need not make a rei nbursenent paynment (after
the election) until the amount of reinbursable benefits, regular and half of
ext ended, paid after such el ection equals:

(1) the anount by which its past contributions exceed past unenpl oynent
benefits charged to its experience account (if its coverage was under a State
whi ch provides for such charging); or

(2) the anmount by which its past contributions exceed past unenpl oynent
benefits paid under the State | aw on the basis of wages paid by it or service
perfornmed in its enploy, whichever is appropriate (if its coverage was under a
State | aw whi ch does not provide for charging of benefits paid to enpl oyer
accounts).

The nonprofit organi zations which a State law nay pernit to take advantage of
such transition provision are those which are referred to in section 3303(c)(8)
of the Federal Unenpl oynent Tax Act, irrespective of whether they are those

whi ch, pursuant to section 3304(a)(6) of the Act, must be covered under the
State law (i.e., those enploying 4 or nore workers in 20 weeks).

The suggested draft |anguage takes into account the different types of
experience rating systenms in effect in the various States and the unavailability
of records in some States for sone periods during which the organi zation

i nvol ved were covered on a contributory basis.

The suggested | anguage under the “first alternative” is designed for States with
experience rating systens which use benefits charged as a factor in neasuring
enpl oyers’ experience with unenploynent. The | anguage would pernit taking into
account the entire coverage history of the organization involved and coul d be
readi | y adm ni stered.

The suggested | anguage in the “second alternative” and “first alternative of

(ii)” is intended for those States which may wish to limt the period during
whi ch the contributions and benefits charged are to be conpared in order to
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Commentary - Section 8(g)
Transition provisions

arrive at the anpunt for which credit will be given after election of
rei mbur senent net hod of fi nancing.

The suggested | anguage in the “second alternative” and in “second alternative of
(ii)” is intended for those States with experience rating systens under which
benefits paid are not used as a factor in nmeasuring enployers’ experience with
unenmpl oynent. As in the case of provisions nentioned in the preceding

par agraph, they would permt limting the period during which contributions and
benefits paid woul d be conpared in arriving at the anount of credit to be given
the organization after it elects the rei nbursenment nethod of financing.
Presumably, the length of such period would depend on the availability of
records fromwhich the pertinent information could be extracted. The phrase “on
the basis of wages paid or service perfornmed in the enploy of such organization”
may have to be nodified, depending on the provisions of the State | aw under

whi ch benefits are paid.

The time linmit within which the nonprofit organizati on woul d have to apply for
the rei mbursenent method of financing is 30 days after enactnent of the
provisions permtting such election. It is considered that such period would be
consistent with the provisions of section 3303(f) which specify that such

el ecti on nmust be made “when such election first becones avail abl e under the
State |law.”
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Section 12(d)
Unenpl oynent | nsurance Advi sory Counci
(Section 908, Social Security Act)

(d) Unenpl oynment | nsurance Advisory Council .--The conmi ssioner shal

appoi nt a State unenpl oynent insurance advisory council, conposed of men and
worren, including an equal nunber of enployer representatives and enpl oyee
representatives who may fairly be regarded as representati ve because of their
vocation, enploynment, or affiliations, and of such nembers representing the
general public as the conmi ssioner may designate. Such council shall aid the
commi ssioner in review ng the unenpl oynent insurance programas to its content,
adequacy and effectiveness and to make recommendati ons for its inprovenent.
Menbers of the unenpl oynment insurance advi sory council shall serve wi thout
conmpensation but shall be reinbursed for any travel and subsistence expense
incurred, in accordance with the travel and subsistence regul ati ons applicable
to enpl oyees of the Bureau of Enployment Security. The advisory council shal
meet as frequently as the comm ssioner deens necessary but not |ess than twice
each year. The advisory council shall make reports of its neetings which shall
include a record of its discussions and its reconmendati ons. The conmi ssi oner

shal | make such reports available to any interested persons or groups.
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Commentary - Section 12(d)
Unenpl oynent | nsurance Advi sory Counci

Section 12(d) directs the conmi ssioner to appoint an unenpl oynment insurance

advi sory council. Most State | aws now provide for an enpl oynent security

advi sory council whose scope includes both unenpl oynment i1 nsurance and enpl oynent
service. (See Section 12(c), 1950 Manual). Adoption of the draft proposa
requires revising such present provisions so as to linit the present Council’s
functions to enploynment service or, preferably, nmanpower activities other than

t he unenpl oynent insurance program

An unenpl oynent insurance advisory council should not be nmerely substituted for
the State’s enpl oyment security advisory council. The Wagner- Geyser Act
(Section 11(a)) continues to require States to have an advi sory council on

enpl oyment service.

The useful ness of State advisory councils has been denonstrated in eval uating
and i nprovi ng the adequacy and effectiveness of the unenpl oynent insurance
program Section 908 of the Social Security Act, added by the 1970 anendnents,
establ i shes a Federal Advisory Council to the Secretary of Labor on unenpl oynent
i nsurance and directs the Secretary to encourage States to organize sinilar
State advi sory councils.
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Section 13(j)
Federal - State cooperation

(j) Eederal-State cooperation.--(1)(A) In the administration of this Act,

the conmi ssioner shall cooperate with the Departnent of Labor to the fullest
extent consistent with the provisions of this Act, and shall take such action
through the adoption of appropriate rules, regulations, administrative nethods
and standards, as nmay be necessary to secure to this State and its citizens all
advant ages avail abl e under the provisions of the Social Security Act that relate
to unenpl oyment conpensation, the Federal Unenploynment Tax Act, the \Wagner-
Geyser Act, and the Federal - State Extended Unenpl oynent Conpensation Act of
1970.

(B) In the adm nistration of the provisions in section 1/ of this Act,
whi ch are enacted to conformw th the requirenents of the Federal - State Extended
Unenpl oynent Conpensation Act of 1970, the conmi ssioner shall take such action
as may be necessary (i) to ensure that the provisions are so interpreted and
applied as to neet the requirements of such Federal Act as interpreted by the
U S. Departnent of Labor, and (ii) to secure to this State the ful
rei mbursenment of the Federal share of extended and regular 2/ benefits paid

under this Act that are rei nbursabl e under the Federal Act.

1/ Enter the number of section in State | aw which provides for the paynent
of extended benefits under the Federal -State program
2/ If under the State |aw the duration of regular benefits does not exceed

26 tines the individual’s weekly benefit amount (including dependents’
al | owances), the reference to regular benefits should be omtted.
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Commentary - Section 13(j)

Federal - State cooperation

(j) Eederal-State cooperation.--Section 13(j) is an expression of the State’s
intention to give its citizens the full advantage of Federal |egislation as
enacted in the Social Security Act’s unenpl oyment conpensation provisions, the
Federal Unenpl oynment Tax Act, the Wagner-Ceyser Act, and the Federal -State

Ext ended Unenpl oynent Conpensation Act of 1970. To insure these advantages, the
section requires cooperation with the Federal Governnent and with other State
agenci es.

The provisions contained in the draft | anguage are designed to provide specific
support in the State law for interpreting and applying it in a nmanner that wll
assure consistency with Federal requirements, as to approval of the State |aw,
grants for its admnistration and Federal reinmbursenent of sharable benefits
pai d under the State | aw.
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Section 15(b)
Wage Combi ni ng
(Section 3304(a)(9)(B), FUTA

(b) Conbi ning wage credits.--The conmi ssioner shall participate in any

arrangenents for the paynent of conpensation on the basis of conbining an
i ndi vidual ' s wages and enpl oynent covered under this Act with his wages and
enpl oyment covered under the unenpl oynent conpensation | aws of other States
whi ch are approved by the United States Secretary of Labor in consultation with
the State unenpl oyment conpensati on agenci es as reasonably cal culated to assure
the pronmpt and full paynent of conpensation in such situations and which include
provi sions for

(1) applying the base period of a single State law to a clai minvolving
the conbi ning of an individual’s wages and enpl oynent covered under two or nore
St at e unenpl oynent conpensation | aws, and

(2) avoiding the duplicate use of wages and enpl oynent by reason of such

conbi ni ng.
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Commentary - Section 15(b)
Wage Conbi ni ng

(b) Conbi ni ng wage credits.--New section 3304(a)(9)(B), Federal Unenployment Tax
Act, provides that, as a condition for approval of the law for tax credit, the
State |law nust provide that the State shall participate in a wage conbining pl an
approved by the Secretary of Labor after consultation with the State

unenpl oynent conpensati on agencies. The only requirenments specified in the
Federal provision for the plan are that it shall be “reasonably calculated to
assure pronpt and full paynent” of benefits when wages are conbi ned, that
benefits be paid using the base period and | aw of the paying State and that
wages and enpl oyment which are transferred cannot thereafter again be used for
benefit purposes.

Detail ed provisions were not included in the Federal provision to allow the
Secretary to approve nodifications of the plan as experience indicates wthout
having to resort to legislation. Like the initial plan, any such nodification
will require consultation with State agencies before it nay be approved by the
Secretary. The draft provisions, simlarly, following the Federal bill’'s

| anguage cl osely, provide only a broad description of the characteristics of the
pl an approved by the Secretary that the conmissioner will participate in. Such
breadth of |anguage is necessary in a State law provision on this subject to
assure that, without further statutory anendment, the comm ssioner will be
directed to participate in the wage conbining plan or its later nodifications
that the Secretary nmay approve

In the past, the problens of workers who have earned wages in enpl oynent covered
by nmore than one State | aw have been dealt with through voluntary agreenents
between the States for conbining such wages. Until recently, however, these
agreenments have provided for conbining only those wages in a period comon to
the base periods of the States involved. The diversity of State base periods
has nmeant that many workers either got no benefits at all or got less in
benefits than they should have. The worst effects and the nost frequent

i nci dence of |oss of protection have occurred anong the highly skilled, highly
nmoti vated, and highly nobile workers, who, follow ng enpl oynent opportunity,
have worked in several States and often for several enployers in the course of a
year. The Federal provision was enacted to rectify these inequities.
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Secti on (a) (1)

EXTENDED BENEFI TS PROGRAM

Definitions: “Extended benefit period”

(a) Definitions.--As used in this section, unless the context clearly
requi res otherw se—
(1) “Extended benefit period” neans a period which
(A) begins with the third week after whichever of the follow ng weeks
occurs first:
(i) a week for which there is a national “no” indicator, or
(ii) a week for which there is a State “on” indicator; and
(B) ends with either of the foll owi ng weeks, whichever occurs |ater
(i) the third week after the first week for which there is both a
national “off” indicator and a State “of f” indicator; or
(ii) the thirteenth consecutive week of such peri od;
Provi ded, That no extended benefit period may begin by reason of a State
“on” indicator before the fourteenth week follow ng the end of a prior
ext ended benefit period which was in effect with respect to this State;
and

Provided further, That no extended benefit period may becone effective in

this State prior to the 61° day following the date of enactnent of the
Feder al - St at e Ext ended Unenpl oynent Comnpensation Act of 1970 and that,
within the period beginning on such 61% day and endi ng on Decenber 31, 1971,
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Section (a)(2)

Definitions: “National “on” indicator”; “nationa
“of f” indicator”, “State ‘on
i ndi cat or”

an extended benefit period nmay becone effective and be terninated in this State

solely by reason of a State “on” and a State “off” indicator, respectively.

(2) There is a “national ‘on’ indicator” for a week if the U S. Secretary
of Labor determines that for each of the three npst recent conpl eted cal endar
nmont hs endi ng before such week, the rate of insured unenpl oyment (seasonally
adjusted) for all States equal ed or exceeded 4.5 percent.

(3) There is a “national ‘off’ indicator” for a week if the U S. Secretary
of Labor determnmines that for each of the three npst recent conpl eted cal endar
nmont hs endi ng before such week, the rate of insured unenpl oyment (seasonally
adjusted) for all States was less than 4.5 percent.

(4) There is a “State ‘on’ indicator” for this State for a week if the
conmi ssi oner determ nes, in accordance with the regulations of the U S
Secretary of Labor, that for the period consisting of such week and the
i medi ately precedi ng twelve weeks, the rate of insured unenpl oynent (not
seasonal | y adjusted) under this Act-—

(A) equal ed or exceeded 120 percent of the average of such rates for the
correspondi ng 13-week period ending in each of the preceding two cal endar years,

and

(B) equal ed or exceeded 4 percent.
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Section (a)(5)
Definitions: “State ‘off’ indicator”; “rate of
i nsured unenpl oynent”

(5) There is a “State ‘off’ indicator” for this State for a week if the
conmi ssi oner determ nes, in accordance with the regulation of the U S. Secretary
of Labor, that for the period consisting of such week and the immediately
precedi ng twel ve weeks, the rate of insured unenpl oyment (not seasonally
adj usted) under this Act-—

(A) was less than 120 percent of the average of such rates for the
correspondi ng 13-week period ending in each of the preceding two cal endar years,
or

(B) was less than 4 percent.

(6) “Rate of insured unenploynment,” for purposes of paragraphs (4) and (5)
of this subsection, means the percentage derived by dividing
(i) the average weekly nunber of individuals filing clains in this
State for weeks of unenploynent with respect to the nost recent
13- consecuti ve-week period, as determ ned by the comm ssioner on
the basis of his reports to the U S. Secretary of Labor, by
(iii) The average nmonthly enpl oyment covered under this Act for the first

four of the nobst recent six conpleted cal endar quarters ending

bef ore the end of such 13-week period.
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Secti on (a)(7)

Definitions: “Regular benefits”; “extended benefits”
“additional benefits”; “eligibility period”

(7) “Regul ar benefits” neans benefits payable to an individual under this
Act or under any other State |aw (including benefits payable to Federal civilian
enpl oyees and to ex-servicenen pursuant to 5 U.S. C. chapter 85) other than
ext ended benefits and additional benefits.JJ

(8) “Extended benefits” neans benefits (including benefits payable to
Federal civilian enployees and to ex-servicenen pursuant to 5 U S.C. chapter 85)
payabl e to an individual under the provisions of this section for weeks of
unenpl oynent in his eligibility period.

(9) “Additional benefits” means benefits payabl e to exhaustees by reason of

conditions of high unenploynent or by reason of other special factors under the

provi si ons of section 2/ of this Act.

(10) “Eligibility period” of an individual neans the period consisting of
the weeks in his benefit year which begin in an extended benefit period and, if
his benefit year ends within such extended benefit period, any weeks thereafter

whi ch begin in such period.

1/ If the State | aw does not provide for a wholly State-financed program of
benefits payabl e to exhaustees, the reference to “additional benefits”
shoul d be omitted.

2/ Include reference to section of the State | aw under which wholly State-

financed benefits are payable to exhaustees. |If the State | aw does not

provide for a wholly State-financed program this definition should be
omtted.
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Section (a)(11)

Definitions: “Exhaustee”

(11) “Exhaustee” neans an individual who, with respect to any week of
unenpl oynent in his eligibility period:

(A) has received, prior to such week, all of the regular benefits that were
available to himunder this Act or any other State |aw (including dependents’
al | owances and benefits payable to Federal civilian enpl oyees and ex-servi cenen
under 5 U.S.C. chapter 85) in his current benefit year that includes such week;

Provi ded, That, for the purpose of this subparagraph, an individual shal
be deenmed to have received all of the regular benefits that were available to
himal though (i) as a result of a pending appeal with respect to wages and/ or
enpl oynent 1/ that were not considered in the original nonetary determination in
his benefit year, he may subsequently be determined to be entitled to added
regul ar benefits, or (ii) 2/ he may be entitled to regular benefits with respect
to future weeks of unenpl oynent, but such benefits are not payable with respect
to such week of unenpl oynment by reason of the provisions in section
3/; or

(B) his benefit year having expired prior to such week, has no, or
i nsufficient, wages and/or enploynent 1/ on the basis of which he could

establish a new benefit year that would include such week; and

1/ The phrase “wages and/or enployment” may need nodification, depending on
the qualifying requirenents of the State | aw

2/ Thi s subdivision should be omitted in States in which the State | aw does
not include restrictions on the paynent of regular benefits to individuals
enpl oyed i n seasonal enpl oynent.

3/ Enter the nunber of section in the State |law which restricts the paynent of
regul ar benefits to individuals with earnings in seasonal enpl oynent.
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Section (A (12)
Definitions: “State | aw
Ef fect of State | aw provisions
Eligibility requirenents for extended benefits
(O (i) has no right to unenmpl oynent benefits or all owances, as the case nay
be, under the Railroad Unenpl oyment |nsurance Act, the Trade Expansion Act of
1962, the Autonotive Products Trade Act of 1965 and such other Federal |aws as
are specified in regulations issued by the U S. Secretary of Labor; and (ii) has
not received and is not seeking unenpl oynent benefits under the unenpl oynent
conpensation law of the Virgin Islands or of Canada; but if he is seeking such
benefits and the appropriate agency finally determnes that he is not entitled
to benefits under such |aw he is considered an exhaustee.
(12) “State |l aw’ nmeans the unenpl oynent insurance |aw of any State,
approved by the U S. Secretary of |abor under section 3304 of the Interna

Revenue Code of 1954.

(b) Effect of State law provisions relating to regular benefits on clains

for, and the paynent of, extended benefits.--Except when the result would be

i nconsistent with the other provisions of this section, as provided in the
regul ations of the comm ssioner, the provisions of this Act which apply to
clains for, or the paynment of, regular benefits shall apply to claimfor, and
t he paynent of, extended benefits.

(c)_Eliqgibility requirenents for extended benefits.--An individual shall be

eligible to receive extended benefits with respect to any week of unenpl oynent
in his eligibility period only if the conm ssioner finds that with respect to
such week:

(1) he is an “exhaustee” as defined in subsection (a)(11),
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Section (c)(2)

Weekl y ext ended benefit anount;
total extended benefit anpunt

(2) he has satisfied the requirenents of this Act for the receipt of
regul ar benefits that are applicable to individuals clainng extended benefits,
i ncl udi ng not being subject to a disqualification for the receipt of benefits.

(d) Weekly extended benefit amount.--The weekly extended benefit anmount

payabl e to an individual for a week or total unenploynent to his eligibility
1/

peri od shall be an ampunt equal to the weekly benefit amount payabl e to him

during his applicable benefit year. For any individual who was paid benefits

during the applicable benefit year in accordance with nore than one weekly

1/
benefit amount, the weekly extended benefit anpunt shall be the average of
1/
such weekly extended benefit anpunts.
(e) Total extended benefit ampunt.-- The total extended benefit ampunt

payable to any eligible individual with respect to his applicable benefit year

shall be the | east of the follow ng anpbunts:

1/ In States with statutory provisions under which dependents’ allowances are
provi ded, the phrase “weekly basic or augnented benefit amount, whichever
I's appropriate,” should be substituted for the words “weekly benefit
anount,” and “weekly basic or augnmented benefit anounts, whichever are
appropriate,” for the words “weekly benefit anounts.”
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Section (e) (1

Tot al extended benefit anpunt

(1) fifty percent of the total anount of regular benefits (including
1/
dependent s’ al | owances) whi ch were payable to himunder this Act in his

appl i cabl e benefit year;

(2) thirteen tinmes his weekly benefits anmount 2 (i ncl udi ng dependents’
al | owances) l/whi ch was payable to himunder this Act for a week of total
unenpl oynent in the applicable benefit year; or

(3) ¥ thirty-nine tinmes his weekly benefit anpunt 2 (i ncl udi ng dependents’
al | owances) l/whi ch was payable to himunder this Act for a week of total
unenpl oynent in the applicable benefit year, reduced by the total anount of
regul ar benefits which were paid (or deened paid) to himunder this Act with

respect to the benefit year.

1/ In State laws with no provisions for payment of dependents’ allowances
references to such all owances should be onitted.

2/ If, under the State |aw, the weekly benefit anpunt may fluctuate during the
benefit year, the word “average” should be added before the words “weekly
benefit anount.”

3/ This paragraph is necessary only in a State |aw which regul ar benefits
payable to an individual in his benefit year may exceed 26 tinmes his weekly
benefit anount.
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Section (e)

Total extended benefit anount
1/
Provi ded, That the amount so determnined shall be reduced by the tota

amount of additional benefits paid (or deened paid) to the individual under
/

2

t he provisions of section “of this Act for weeks of unenploynent in

the individual’s benefit year which began prior to the effective date of the

ext ended benefit period which is current in the week for which the individua

first clains extended benefits.

This proviso is pertinent only in States in which the State | aw provi des
for the payment of wholly State-financed additional benefits. Such States,
under the Federal law, nmay (but do not have to) provide for the reduction
of the total anmount of extended benefits payable to an individual by the
anount of additional benefits which were paid (or deened paid) to the
individual in his applicable benefit year before he beconmes entitled to

ext ended benefits.

Include reference to section of State |aw under which wholly State-financed
addi ti onal benefits are payabl e.
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Section (f)
Begi nning and term nation of extended benefits period

(f)(1) Beginning and ternination of extended benefit period.--Wenever an
ext ended benefit period is to become effective in this State (or in all States)
as aresult of a State or a national “on” indicator, or an extended benefit
period is to be terminated in this State as a result of State and national “off”
i ndicators, 1/ the conmi ssioner shall nake an appropriate public announcenent.

(2) Computations required by the provisions of subsection (a)(6) shall be
made by the conmissioner, I n accordance with regulations prescribed by the U S.
Secretary of Labor.

1/ States which enact State |aw provisions inplenenting the Federal -State
ext ended benefits program before January 1, 1972, should substitute the
phrase “as a result of a State ‘off’ indicator or State and national ‘off’
i ndicators” for the phrase “as a result of a State and national ‘off’
indicators.” This change woul d provide the commi ssioner with clear
authority to nmake the announcenent of the termination of an extended
benefit period which ends before January 1, 1972, when only the State “off”
i ndi cator woul d be operati ve.
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Comment ary
EXTENDED BENEFI TS PROGRAM
(CGeneral discussion)

The provisions in title U of the Enploynent Security Amendments of 1970 --

the Federal State Extended Unenpl oynent Conpensation Act of 1970 -- established
a new permanent Federal - State extended benefits program The programis

i ntended to provide extended benefits to workers who during periods of high
unenpl oynent in a State or in the nation (a) have exhausted their rights to
regul ar benefits (including dependents’ allowances and unenpl oynment benefits
payabl e to Federal civilian enployees and to ex-servicenen) under the State | aw,
(b) have no usable rights to regular benefits under such or any other State
unenpl oynent insurance Federal |aw, and (c) are not receiving unenpl oynent
benefits under the unenpl oynent insurance |aw of the Virgin Islands or of
Canada.

The enactnent of appropriate legislation to inplenment the extended benefits
programin a State is a necessary condition for the allowance of credits agai nst
the tax inposed by the Federal Unenployment Tax Act for taxable years after
1971. To neet this requirenent, the State | aw nust include provisions

i mpl enenting the programnot |ater than January 1, 1972, unless the State

| egi sl ature does not neet in a regular session in 1971. |In that event, the
State has until July 1, 1972.

A State law may inplement the programan any time after the 60th day foll ow ng
t he enactnent of the Federal -State Extended Unenpl oynment Conpensation Act of
1970. For weeks of unenpl oynent begi nning before January 1, 1972, extended
benefit periods may be deternined solely by reference to the State “on”
indicator and the State “off” indicator. A state in which the programis

i mpl enented before January 1, 1972 is eligible for reinbursement of half the
cost of extended benefits paid for weeks of unenpl oynent begi nning before such
date only if the State law includes all of the provisions required by section
3304(a) (11) of the Federal Unenpl oynent Tax Act.

The provisions of the Federal |aw under which an extended benefit period may
become effective in a State as a result of a national “on” indicator do not
becorme operative until January 1, 1972. (For an expl anation of State and

nati onal “on” indicators, see Commentary relating to paragraphs (2) through (5)
of subsection (a).)

Ext ended benefits provided under the Federal -State program are payable to
eligible individuals only when periods, designated as “extended benefit
periods,” are in effect in the State. (For a discussion of the conditions under
whi ch such extended benefit periods becone effective and are termnated in a
State, as well as of the duration of such periods, see the Commentary relating
to subsection (a)(1).)
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Comment ary
Ext ended Benefits Program

(CGeneral discussion)

In specifying the conditions for entitlement to extended benefits, the Federa

| aw al so provides that extended benefits nust be paid under the terms and
conditions of the State |aw which apply to clains for, and to the paynent of,
regul ar benefits unless the result would be inconsistent with the provisions in
the Federal | aw.

(For a discussion of the State | aw provisions which would apply to the paynent
of extended benefits under the “same terms and conditions” requirenent, and of
provi si ons which woul d be consi dered inconsistent with the extended benefits
program see the Commentary relating to subsection (b).)

One of the conditions of the Federal law is that individuals entitled to

ext ended benefits nust have exhausted their regular benefit rights. However, in
some situations, claimnts of extended benefits nmay be treated as exhaustees
even though they nmay be entitled to regular benefits later in the benefit year
(For a discussion relating to individuals in seasonal enployment and to
situations where an appeal is pending when an individual applies for extended
benefits, see the Commentary relating to subsection (c).)

Weekly and maxi num potenti al extended benefit anounts payable to eligible

i ndividual s are determ ned under specified provisions in the Federal |aw which
require taking into account the weekly and maxi num potential regular benefit
anmounts which were payable, or paid, to the individual in the applicable benefit
year. (For a further discussion, see the Commentary relating to subsections (d)
and (c).)

Section 204 of the Federal |aw defines sharable benefits, extended and regul ar,
and provides for Federal reinbursement to the State of half of the sharable
benefits paid under the State |aw. Sharabl e extended benefits consist of (a)
all extended benefits paid with respect to weeks of unenpl oynent begi nning after
Decenber 31, 1971, and (b) all extended benefits paid with respect to weeks of
unenpl oynent beginning in the period conmencing not earlier than the 61st day
after the date of enactnment of the Federal |aw and endi ng on Decenber 31, 1971
provided that they are paid with respect to weeks of unenploynent in an

ext ended benefit period which becane effective in the State as a result of a
State “on” indicator. Sharable regular benefits are State benefits paid to an

i ndi vidual for weeks of unenpl oyment which begin in the period in which an

ext ended benefit period is in effect in the State, but only to the extent that,
together with regular benefits paid (or deened paid) to the individual for prior
weeks of unenploynent in his benefit year, they exceed 26 times, but are less
than 39 tinmes, the average weekly benefit anount (includi ng dependents’

al  owances) for weeks of total unenpl oynment payable to the individual in the
benefit year. No State provisions are necessary to inplenent these provisions
of the Federal | aw.
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Comment ary
Ext ended Benefits Program

(CGeneral discussion)

The Department will issue instructions and procedures indicating how State
agencies are to report on extended benefit paynents for reinbursenent purposes
and how and when rei mbursenment will be made.

The States should review their laws to determ ne what inpact the State-financed
portion of extended benefits will have on the overall financing of the State
program For this purposes, they may also want to deterni ne whet her extended
benefits paid should be charged to enpl oyer experience rating accounts. (For a
di scussion relating to the charging and nonchargi ng of extended benefits, see
the Commentary relating (b).)

States with provisions which trigger in prescribed rate schedul es when the State
fund bal ance reaches specified |l evel s may wish to consider the desirability of
redefining the fund bal ance in such provisions to include such accounts

recei vabl e as Federal reinbursenents due the State for sharable benefit

paynments.
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Conmentary - Section (a) (1)
(Det ai |l ed di scussi on)
Definitions: Extended benefit period

(a) Definitions.-- This subsection includes definitions of terms which have a
special, limted, or purely technical neaning for purposes of the extended
benefits program State agencies may want to review the “definitions” section
of the State |aw pertaining to the regular benefits programin order to

det ermi ne whet her any amendnent or special provision is necessary to nake cl ear
to what extent that section also applies to the provisions enacting the extended
benefits program

(1) Extended benefit period.-- An extended benefit period is a period of a
prescribed high | evel of national or State unenpl oynment. Extended benefits are
payable with respect to weeks of unenpl oynent begi nning in such period. An

ext ended benefit period becones effective in a State in the third week foll ow ng
the week in which a State or a national “on” indicator is reached, and stays
effective until the third week following the first week in which both State and
nati onal indicator are “off”; in any case, it nust be effective for at |east 13
consecutive weeks. (For an explanation of national and State “on” and “off”

i ndicators, see the Commentary relating to paragraphs (2) through (5) of
subsection (a).)

I f an extended benefit period continues beyond the 13 consecutive weeks, it wll
termnate in any week which is the third week after a week in which both the
State and national indicators are “off”. The fact that during an extended
benefit period which originally becane effective as the result of one “on”

i ndicator, State or national, the other “on” indicator also becane effective
will not effect the continuity or the basis for ternination of that extended
benefit period. Even though the period begins with the effective date of the
other “on” indicator, it is considered as one extended benefit period with
respect to the State. Its date of termination is still defined in the sanme way;
it is whichever occurs first, the end of the 13th consecutive week since the
period first became effective, or the end of the third week following a week in
whi ch both the State and the national indicators are “off.”

Except in States that anend their laws to provide for early inplenentation (see
par agraph after the next), no extended benefit period nmay begin with a week

begi nni ng before January 1, 1972. The fist week to begin on or after that date
is the week ending January 8, 1972. Since that week is the 3'® week after the
week endi ng Decenber 18, 1971, the earliest 13-week period as to which the State
rate of insured unenploynent could constitute a State “on” indicator will consist
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Conmentary - Section (a) (1)
Definitions: Extended benefit period

of the 13 weeks endi ng Decenber 18, 1971. As for the national “on” indicator, if
the seasonal |y adjusted rate of insured unenploynent for all States during each
of the nonths of Septenber, October, and Novenber 1971 were to equal or exceeded
4.5 percent, each of the weeks beginning in Decenber 1971 would be an “on”

i ndi cator (weeks endi ng Decenber 11, 18, 25, and January 1). Thus there would
be a national “on” indicator for the week endi ng Decenber 18, 1971 on the basis
of which an extended benefit period would becone effective the third week
afterwards, the week ending January 8, 1972.

No extended benefit period nmay becone effective in a State by reason of a State
“on” indicator before the 14th week after the close of a prior extended benefit
period in such State, irrespective whether such prior period becane effective as
the result of a State or a national “on” indicator. This prohibition does not
apply, however, to extended benefit periods which becone effective by reason of
a national “on” indicator. To illustrate: Assume that a State “on” indicator
is reached in State X in week 1 (beginning January 2) of 1972. Therefore, the
ext ended benefit period beconmes effective in the State in week 4 of the sane
year. Assune further that the State “off” indicator is reached in week 13 (and
the national indicator is “off” throughout the 13-week period). In that case,

t he extended benefit period is termnated with week 16, and no new ext ended
benefit period may begin by reason of a State “on” indicator before week 30.
However, if a national “on” indicator occurred for week 19, a new extended
benefit period would becone effective in week 22 in the State (as well as in al
other States) even though only 5 weeks el apsed since the State’s previous

ext ended benefit period.

A State |law may provide for inplenentation of the extended benefits programin
the State before January 1, 1972, and the Federal Governnent will reinburse the
State for half of the sharable benefit costs if the program enacted neets the
requirements of the Federal - State Extended Unenpl oynent Conpensation Act of
1970.
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In such States, extended benefit periods, during which extended benefits are
pai d before January 1, 1972, may becone effective solely by reason of a State
“on” indicator and may not begin with a week that begins earlier than the 61st
day followi ng the enactrment of that Act. States which want to nake avail abl e

t he extended benefits provided under the Federal -State program before January 1
1972 shoul d enact appropriate State | aw provisions.

Whenever a determination is made by the comm ssioner or by the U S. Secretary of
Labor (or his representative) that an extended benefit period is to begin or end
ina State (or in all States), the Secretary is to take the necessary action to
assure that notice of such determ nation is published in the Federal Register
(See al so subsection (f) and Conmentary relating thereto.)

(2) and (3) National “on” and “off” indicators.-- A national “on” indicator

is reached in the cal endar week inmediately followi ng a 3-consecuti ve-cal endar -
nmonth period if in each of the 3 nonths the rate of insured unenpl oynent
(seasonal ly adjusted) for all States equals or exceeds 4.5 percent. A nationa
“of f” indicator is reached in the cal endar week i medi ately foll owi ng a 3-
consecutive-cal endar-nonth period if in each of the 3 nonths the rate of insured
unenpl oynent (seasonally adjusted) for all States is less than 4.5 percent.

Al t hough an extended benefit period becones effective with respect to all States
as the result of a national “on” indicator, such a period nmay not be terninated
in any State unless both the national and State indicators are “off.”

The conputation of the rate of insured unenploynent for all States is nade by

the U S. Secretary of Labor or his designated representative (by reference to

the average nonthly covered enpl oynent for the first four of the nbst recent 6
conpl eted cal endar quarters ending before the nonth in question). The rate of
i nsured unenploynent is calculated to at |east two deci mal places and renains

unrounded. No State |l aw provisions indicating the method of this conputation

are necessary.

(4) and (5) State “on” and “off” indicators.-- A State “on” indicator is reached
in the last week of the 13-week period when the rate of insured unenpl oynent
(not seasonally adjusted) in the State for such period (a) equals or exceeds 120
percent of the average of such rates for the corresponding period in each of
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the preceding two cal endar years, and (b) is not less than 4 percent. A State
“off” indicator is reached in the |last week of the specified 13-week period when
the rate of insured unenploynment (not seasonally adjusted) in the State for such
period either (a) falls below 120 percent of the average of such rates for the
correspondi ng period in each of the preceding two cal endar years, or (b) is |less
than 4 percent.

Because the rate, as deternmined for the 13-week period, is conpared with the
corresponding periods in the 2 i mediately preceding years, seasonal adjustnent
(which is required in the conputation of the national rate of insured

unenpl oynent) is not necessary.

The 3-week intervals between the week of “on” indicator and the effective date
of the extended benefit period and between the week of the “off” indicator and
the week of ternination of the period are necessary for the conpilation of the
data on the basis of which the pertinent rates of insured unenpl oynent are

det er m ned.

(6) Rate of insured unenploynent.-- This definition incorporates in the

State law the forrmula for conputing the rate of insured unenploynment. The rate
of insured unenpl oynent determ ned under the fornula is necessary for
ascertaining the week in which a State “on” or “off” indicator is reached in
order to deternmine the week (i.e., the third week after such “on” or “of f” week)
i n which an extended benefit period is to becone effective, or is to be

term nated, as the case may be, in the State. Each State agency is required to
make the conputations in accordance with the regulations prescribed by the U S.
Secretary of Labor

The rate of insured unenploynent is conputed on the basis of the average vol une
of insured unenploynment in the entire 13-week period and is not an average of
the rate of insured unenploynent for each of the weeks in the period. The 13-
week period is a noving period, i.e., each week, the first week of the

i medi ately preceding 13-week period is dropped and the current week is added to
constitute a new 13-week peri od.

To determnmine the “average nunmber of individuals filing clains” as provided in
par agraph (6) of subsection (a), the State agency nmay include only the weeks in
the specified period that are clainmed in intrastate and agent-State unenpl oyment
i nsurance continued clains filed in the State. Unenpl oynent insurance
interstate clains filed against the State and UCFE and UCX cl ai ms may not be
used for this purpose. Any adjustnents necessary as a result of bi-weekly
clains, mail clainms or partial clains will be nmade in accordance with the

regul ations prescribed by the U.S. Secretary of Labor.
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The average nonthly covered enpl oynent used in the conmputation of the rates is
derived by reference to the first 4 of the nost recent 6 conpl eted cal endar
quarters endi ng before the cl ose of the 13-week period

No rounding is permitted in the conputation necessary to determ ne whether the
rate of insured unenploynent equals or exceeds, or is |less than, 4 percent.

(7) Reqular benefits.--This definition is self-explanatory. States in which
there is no provision for a wholly State-financed program of extended benefits
shoul d delete the reference to “additional benefits” fromthe definition

(8) Extended benefits.--This definition is self-explanatory.

(9) Additional benefits.--The provisions in this paragraph distinguish benefits
payabl e to exhaustees under a wholly State-financed programfromthe extended
benefits payabl e under the Federal -State program This definition need be

i ncl uded only when the State |aw provides for the paynent of benefits under
conditions different fromthose specified in the Federal - State Extended

Unenpl oynent Conpensation Act of 1970, and the State wi shes to continue to nake
such whol ly State-financed benefits avail abl e under such conditions. Under the
Federal |aw “additional benefits” are not limted to benefits paid to exhaustees
during periods of high unenploynent but also include those paid to exhaustees
because of any other special factors, e.g., benefits paid to an exhaustee who is
t aki ng approved training.

(10) Eligibility period.--The purpose of this definitionis to delimt the
period in which an individual is entitled to claimextended benefits if he has
exhausted his regular benefits. Wether extended benefits will be payable to
himfor any week of unenploynent in this period will depend on whether he neets
all of the State laweligibility requirenments for the receipt of regular
benefits that are applicable to individuals claimnmng extended benefits.

(11) Exhaustee.--The definition to this paragraph is intended to bring together
in one place in the State law the various requirenments of such | aw and persona
ci rcunst ances of the individual which nust be considered in determ ni ng whet her
or not he is an exhaustee for purposes of the extended benefits program

The definition identifies the two principal types of exhaustees which are:
1. Exhaustee with a current benefit year (subparagraph (A)).--An

i ndi vi dual who has a benefit year current is an exhaustee when he as received
all the regular benefits which were available to himin such benefit year under
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any State law (including benefits payable to Federal civilian enpl oyees

and ex-servicenen under 5 U. S.C. chapter 85). For this purpose, an individua

is considered to have received all available regular benefits if (a) he has been
paid the total anount of his regular benefits specified in his nonetary

determ nation for that benefit year, or (b) he has been paid so nuch of the
total anmount as renmined payable to himafter application of any State | aw

provi sion which required a reduction in such total anount.

There are, however, two situations (described in the proviso in subparagraph
(A)) in which an individual is an exhaustee (as indicated in the House Ways and
Means Committee’s report relating to H R 14705) even though he may have actua
or potential regular benefit rights on the-basis of which regular benefits may
becorme payable to himat sone future tine:

a. Appeal pending.--The individual my be entitled to added regul ar
benefits as a result of a pending appeal. |f the issue in such appeal is with
respect to wages or enploynent, or both, which were not taken into account in
the prior nonetary determ nation, the individual is, for purposes of extended
benefits, an exhaustee until future adjudication of the case determ nes that he
is entitled to additional regular benefits.

b. Seasonal restrictions.--In a State with special restrictions on regul ar
benefits payable to an individual engaged in seasonal enployment, an individua
i s considered an exhaustee during the “off” season when he is unable to receive
any nore benefits during such season even though, when the new operating season
begins, he nay be entitled to regular benefits based on seasonal enploynment. |If
the State | aw prohibits the paynent, during the “off” season, of regular
benefits which are based on seasonal wage credits, the State could not, in
accordance with the “same ternms and conditions” requirenent, pay extended
benefits in the “of f” season based on regul ar benefits which were in turn based
on such seasonal wage credits. Wether such an exhaustee may draw extended
benefits then will depend on whether he received regular benefits based on
nonseasonal wages or enpl oynent.

2. Exhaustee with an expired benefit year (subparagraph (B)).-- An
i ndi vidual whose benefit year has expired is an exhaustee if (a) such benefit
year expired within an extended benefit period, and (b) he is unable, because of
I ack of qualifying wages or enploynment, to establish a new benefit year that
woul d include the week for which he is claimng extended benefits. If,
subsequent!ly, such individual is able, either by reason of the passage of tine
or because of additional earnings or enploynent, to establish a new benefit
year, he woul d cease, for purposes of extended benefits, to be an exhaustee.
Shoul d he exhaust his regular benefits in the new benefit year with in an
ext ended benefit period he would then be an exhaustee with respect to his second
benefit year and his rights to extended benefits would be determned by his
regul ar benefits in that second benefit year.
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Any individual whose benefit year expired before an extended benefit period
becane effective in the State would not be considered an exhaustee for purposes
of the extended benefits program

Subpar agraph (C) provides a further test of individuals to whomthe provisions
of either subparagraph (A) or (B) also apply: An individual may be considered an
exhaustee only if with respect to a week of unenpl oynent for which he is seeking
ext ended benefits (a) he has no rights to unenpl oynment benefits or allowances,
as the case may be, under any of the specified Federal |aws, and (b) he has not
received and i s not seeking unenpl oynent benefits under the unenpl oynent
conpensation laws of the Virgin Islands or of Canada, except that if he is
seeki ng such benefits and they are subsequently denied by the appropriate
agency, he is considered an exhaust ee.

The Federal |aws specifically listed in this subparagraph are those which the
House Ways and Means Conmittee’s report on H R 14705 identified (on page 53) as
the [ aws under which the receipt of compensation or allowances bars the

reci pient frombeing considered an exhaustee for purposes of the extended
benefits program The list is necessarily inconplete since there may be
addi ti onal Federal enactments in the future that will need to be included. It
is contenplated that such other pertinent against |egislation incorporating the
Secretary’s regul ation by reference may want to seek statutory authority under
whi ch the State agency could, by regulation, supplenent the Ilist of the Federa
laws referred to in the suggested draft |anguage as other |aws are added by the
Secretary’s regul ati ons.

Definition of week. The Federal |aw provides that, for purposes of Federal -

State extended benefits, the term “week” nmeans a week as defined in the State
| aw. Necessarily, however, a cal endar week nust be used for purposes of the

conputati ons required by section 203 of HR 14705 with respect to State and

national “on” and “off” indicators and the establishment of the beginning and
endi ng dates of extended benefit periods.
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(b) Effect of State law provisions relating to reqular benefits on claims for
and the paynent of, extended benefits.--Section 202(a)(2) of the Federal -State
Ext ended Unenpl oynent Conpensation Act of 1970 provides that extended benefits
provi ded under the Federal -State programare to be nade avail abl e under the
terms and conditions of the State | aw which apply to clains for, and to the
payment of, regular benefits, except when the application of the pertinent State
| aw provisions would be inconsistent with the provisions of the Federal -State
program

The provisions in subsection (b) are intended to assure that the pertinent
provisions of the State | aw which apply to regular benefits are given the effect
required by the Federal law with respect to clains for, and the paynent of,

ext ended benefits. The authority for adoption of a regulation is intended to
enabl e the State agency to specify which State | aw provisions it considers to be
i nconsi stent with the extended benefits program and, therefore, inapplicable.

The provisions in this subsection are in broad, general ternms. Sonme States may
prefer nore specific provisions for this purpose. Either nethod is acceptable
so long as it gives reasonabl e assurance that the requirenent of the Federal |aw
is met.

State | aw provisions which apply to extended benefits clains and paynents

i ncl ude those which require that individuals claimng regular benefits (a) nust
be able to work, available for work, and actively seeking work, (b) nust be
disqualified for specified acts or in specified situations, (c) must follow the
specified claimfiling and reporting procedure, (d) nust be given a notice of
nonet ary deterni nati on and, when benefits are denied, a notice of nonnonetary
determ nation, with notice of the right to appeal from such determ nations, and
(e) must be subject to disqualification or prosecution, or both, if they
fraudulently obtain, or attenpt to obtain, regular benefits. Applicable also
woul d be the provisions which (a) require reduction of regular benefits by
amounts of specified deductible income received by the clainmant, (b) provide for
admi ni strative and judicial review of determ nations and deci sions rendered
under the State law, and (c) provide for the recovery, recoupnent, or offset
agai nst future benefits, of benefits which are overpaid. Wether overpaynments
of extended benefits nay be of fset against regular benefits to which an

i ndi vi dual may subsequently be entitled is a matter of State |aw as interpreted
by the appropriate State officials.
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Sone State | aw include provisions which may present problens when they are
applied to claimnts who file for extended benefits. Provisions in this
category include, for exanple, those which require the cancellation of some or
all of an individual’s wage credits (or of only those froma specified base
period or other enployer) when he is disqualified for a nmisconduct discharge.
Since an individual’s extended benefits are based directly on a previously nade
nonet ary deterni nation which established his rights to regular benefits in the
applicabl e benefit year, rather than on wage credits as are regular benefits, it
i s doubtful that such provisions can be applied to an individual for the first
time when he is claimng extended benefits.

State | aw provisions as to regular benefits which are inconsistent with and

i napplicable to the Federal -State extended benefits program are provisions such
as those which provide for (a) a waiting period, (b) nonetary qualifying and
requal i fying requirements, and (c) conputation of the weekly and total regular
benefit anounts.

States are not required to (but may) charge extended benefits to enpl oyer
accounts for experience-rating purposes. Noncharging of attended benefits has
| ong been held to be consistent with the experience-rating requirenents of
section 3303(a) (1) of the Federal Unenployment Tax Act. Such nonchargi ng seens
t he nost reasonabl e course since extended benefits result from periods of high
unenpl oynent and consequently reflect costs that appropriately should be shared
anong all subject enployers in the State.

I f extended benefits are not charged, inapplicable provisions of the State |aw
woul d include not only the specific charging provisions applied to regul ar
benefits but also those that (a) require notifying the enployers of such changes
at specified intervals, and (b) permt enployers to protest such charges and
provide for admnistrative and judicial reviewin the event of such protest.

It is recoomended that States which wish to charge extended benefits to

i ndi vi dual enpl oyer experience-rating accounts limt such charging to that share
of the extended benefits that is paid by the State. There is, however, no
Federal requirement as to the proportion of such benefits that nust be charged.
Thus the States are free to charge all of themor only a specified portion

- 140 -



Conmentary - Section (b)

Ef fect of State | aw provisions

States that pay regular benefits for weeks beyond the 26th and nornally charge
i ndi vi dual enpl oyer accounts with such benefit paynents may not, when such
regul ar benefits are sharable by the Federal Governnment because they were paid
during an extended benefit period, cancel any part of such charges to the

i ndi vidual enpl oyer account. The charging of regular benefits that are payable
at all times under the State |law, regardl ess of the |evel of unenpl oynent,
cannot validly be differentiated on the basis of such unenploynment levels. To
do so would distort the relative experience of enployers.
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(c) Eligibility requirenents for extended benefits.--This subsection includes
all of the requirenents of the State |law (which are applicable pursuant to
subsection (b)) and of the Federal |aw which the State agency must apply with
respect to any given week for which an individual is claimng extended benefits.

Paragraph (1) requires that an individual nust be an exhaustee with respect to
any week of unenploynent for which he is clainmng extended benefits. Even

t hough an individual may initially qualify as an exhaustee, there is no
assurance that he will continue in this status in the follow ng weeks for which
he cl ai ms extended benefits. He may, for example, in any follow ng week, becone
eligible to establish a new benefit year and therefore entitled to regul ar
benefits. O, he may, with respect to any such foll owi ng week, becone entitled
to benefits or allowances, as the case may be, under the |aws specified in
subpar agraphs (A) and (C) of subsection (a)(11). In either instance, the

i ndi vi dual woul d sense to be an exhaustee, and extended benefits woul d not be
payable to himfor such week.

Paragraph (2) requires that an individual nust, with respect to any week for

whi ch he is claimng extended benefits, satisfy all of the applicable State | aw
requi rements. Which State law provisions will be applicable will depend on the
enacted statutory provisions which are patterned on suggested subsection (b) and
on the regul ati ons which the State agency may adopt pursuant to that subsection

Such applicable State | aw provisions include those which require certain
deductions formthe payabl e weekly benefit amount. |If a State |aw requires
regul ar benefits to be reduced by the anpbunt of retirement pay with respect to
any week for which an individual is claimng regular benefits, such a provision
nmust al so be applied to extended benefits. Similarly, provisions requiring
reducti on of regular benefits by a specified amount of claimant’s earnings in a
week of partial unenpl oynment must be given effect in the payment of extended
benefits for weeks of such unenpl oynent.

Paragraph (2) requires, as to any week for which an individual clainms extended
benefits, that he nmust be free of disqualifications for the receipt of benefits
for that week. Such disqualifications may arise during the period in which he
has been filing clainms for extended benefits, e.g., he has refused suitable work
wi t hout good cause during his extended benefit claimperiod. The “sanme terns
and conditions” provision requires that in such cases the sane disqualification
provi sions should apply to extended benefit claimants as to regul ar benefit

cl ai mant s.

The provisions of paragraph (2) also relate to disqualifications which have been
applied to an individual during his regular benefit clains period and to
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which he is still subject when he clains extended benefits. The extend to which
di squalifications that an individual has not conpl eted serving when he becones
an exhaustee continue to apply to his extended benefit clains is a matter of
State law for interpretation by appropriate State officials. For exanple, in
some States the State law specifies that a disqualification for the duration of
t he unenpl oynent follow ng the disqualifying act continues to apply in the next
benefit year. |In such States, it would seemclear that such a disqualification
woul d continue to apply to the weeks in an individual’'s eligibility period that
ext end beyond the end of his benefit year. Oher State laws are silent on the
guestion of whether a “duration” disqualification extends beyond the benefit
year. |In such States, whether or not and to what extent a “duration”

di squalification applies to an individual’'s extended benefit claimwould require
interpretation by the State of its own | aw

(d) Weekly extended benefit amount.-- The Federal bill does not include any
provisions specifically directing the anobunt of the weekly paynments that are to
be paid to individuals who clai mextended benefits. However, the report of the
House Ways and Means Conmittee on H R 14705 states clearly (on page 29) that
this anbunt is to be determ ned on the basis of the weekly regular benefit
amount (i ncludi ng dependents’ allowances) which was payable to an individual for
a week of total unenploynent for the weeks for which he was paid regul ar
benefits in his applicable benefit year. The report also indicates that in
States where the regul ar weekly benefit anpbunt may vary during the benefit year
t he weekly extended benefit anpbunt payable could be an anmpbunt equal to the
average of the regul ar weekly benefits anmounts (including dependants

al | owances) that were payable with respect to weeks for which the individual was
pai d benefits in the benefit year

States in which the regul ar weekly benefit amount, as initially conputed and set
forth in the nonetary determ nation, remains the sane throughout the claimnt’s
benefit year would need only the first sentence of subsection (d).

States which may prefer, because the regular weekly benefit anmpbunt payabl e under
their laws may vary during the clainmant’s benefit year, to determine the weekly
ext ended benefit anount on the basis of the average of the ampunts that were
payable with respect to the weeks for which the claimant was paid regul ar
benefits should enact the entire subsection (d).

I nstead of basing the weekly extended benefit anount on the average regul ar
weekly benefit anmount, such States have a choice of adopting any nethod which
woul d result in extended weekly benefit amounts that would be reasonably
representative of the weekly benefit anpunts that were payable to the individua
in the applicable benefit year. This could, for exanple, be an ampunt equal to
the individual’s last regular weekly benefit anount during the benefit year
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a nethod that is especially appropriate when that amount was the result of a
State | aw change during the year or in a State with dependents’ all owances that
vary during the benefit year. A State may al so use the average weekly benefit
amount which it determ nes for purposes of subsection (e)(2).

(e) Total extended benefit ampunt.--The provisions in this subsection are based
on section 202(b)(l) and (2) of the Federal -State Extended Unenpl oynent
Conpensation Act of 1970 which provides how the three anpbunts used in the
determ nation of an individual’'s total extended benefit anount are to be
conputed. O these three anpbunts, the small est anpbunt constitutes the

i ndividual's total extended benefit anount payable to himin his eligibility
period with respect to any one applicable benefit year.
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Subsection (e)(1): One-half of the total regular benefits (including dependent’s
al  owances) which were payable to the individual in the pertinent benefit year.

The pertinent benefit year is an individual’'s current benefit year if he has
exhausted all regular benefits available to himin such year, or his nobst recent
benefit year that expired in the extended benefit period.

In States which provide dependents’ allowances, but specifically limt the tota
amount of such allowances that may be paid in an individual’s benefit year, or
in States which do not provide for such all owances, the amount defined by
paragraph (1) can be readily ascertained by taking half of the potential total
entitlenent as established in the individual’'s nonetary deternination of regul ar
benefits prior to any cancellation or reduction by reason of a disqualification

Sone State | aws provide for dependent’s all owances, but specifically exclude
such al |l owances from consideration in the determination of total regular
benefits. In States with such provisions, an individual’'s total regular benefit
amount (i ncludi ng dependents’ all owances) cannot be determ ned accurately at the
begi nning of his benefit year, or before he has becone an exhaustee. The reason
for this uncertainty is that such amount is dependent on the extent of partia
unenpl oynent which will be conpensated (with full dependents’ allowances) in the
benefit year. |In such States if the individual has received all his regular
benefits before he applies for extended benefits, then determ ning his nmaxi num
regul ar benefit amount offers no problem There is a problemin ascertaining
this anount, however, if the individual's benefit year expires before he
receives all his regular benefits. Since sone individuals will beconme entitled
to extended benefits because their benefit years have expired before they have
been paid all their regular benefits, the State | aw should specify how the

maxi mum regul ar benefit anobunt should be determined in such cases. For such
cases, it is suggested that, for purposes of this subsection, the total regular
benefit anmount should be considered to be that amount (including dependents’

al | owances) as provided in the individual’s nmonetary determ nation or the ampunt
of regular benefits (including dependents’ allowances) that he actually

recei ved, whichever is the greater.
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In sone States al so the weekly regular benefit anobunt may vary because the
weekl y dependents’ allowance may fluctuate fromweek to week. |In such States,
sone prescribed nethod is also needed for deternmining the total regular benefit
amount of individuals whose benefit years have expired before they exhausted
their regular benefits. A suggested provision is one under which such anount
woul d be derived by nultiplying the weekly regul ar benefit amount (including the
i ndi vidual s nost recent dependents’ allowance), by the nunber of weeks of total
unenpl oynent for which the individual would have been entitled to be paid
regul ar benefits in his benefit year. One-half of the anbunt so obtal ned woul d
then be used for purposes of paragraph (1).

Subsection (e)(2): Thirteen tinmes the individual’s average weekly regul ar
benefit anmount (including dependent’s all owances) which was payable to himfor a
week of total unenploynent in the applicable benefit year. |In States with
provi si ons under which the weekly benefit amount for a week of total

unenpl oynent remrains the sane throughout the benefit year, the anpbunt used for
pur poses of paragraph (2) would, of course, be the weekly regul ar benefit anopunt
as determined in the individual’'s nonetary determni nation

In States where the weekly regular benefit amount may fluctuate during the
benefit year consideration should be given to the adoption of the nost equitable
and practicable nmethod of determining the average weekly benefit anount which
coul d be applied whether or not the individual exhausted all of his regular
benefits in the pertinent benefit year. Such an average should be based on a
wei ghting of each of the different weekly amounts on the basis of the nunber of
weeks of total unenploynent in the benefit year to which it applies. (See also
the Commentary relating to subsection (e)(1).)

In States in which half of the total regular benefit anpbunt coul d never exceed
13 tines the individual’s weekly benefit amount, the enactnent of paragraph (2)
i s not necessary.

Subsection (e)(3): (As indicated in the text footnote, this paragraph is
necessary only in a State | aw which provides for regular benefit duration in
excess of 26 tines the individual’'s weekly benefit anbunt. In such a State, the
total amount of extended benefits determined under this paragraph could be |Iess
than the amounts determ ned under paragraphs (1) and (2) when, for exanple, an

i ndi vi dual was paid regul ar benefits equal to 30 tinmes his weekly benefit
anmount . )
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The third anpbunt used in the determination of an individual’s total extended
benefit amount is obtained by nmultiplying his average weekly benefit amount (as
determ ned for the purposes of subsection (e)(2)) by 39 and subtracting fromthe
resul ting anount the total ampunt of regular benefits which were paid (or deened
paid) to himin the applicable benefit year

For this purpose, regular benefits “deened paid” are benefits to which the

i ndividual was initially determined to be entitled but which were not paid
because of a reduction in his entitlenment pursuant to a disqualification
provi si on whi ch required such reduction. Such reduction could occur, for
exanpl e, under (1) a provision which requires a disqualification for a specified
nunber of weeks with a corresponding reduction of benefits, or (2) a provision
whi ch requires the deduction of a specified paynment, such as retirenent pay,
fromthe weekly and the total regular benefit anounts.

States with “additional benefits” prograns.--States which already provide for
“additional benefits,” i.e., a programof wholly State-financed benefits to

i ndi vi dual s who have exhausted their regular benefits, may conti nue such program
when they enact the provision inplenenting the Federal - State extended benefits
program A State which decides to retain its additional benefits program may
(but is not required to) enact provisions which would require the reduction of
the total extended benefit amount determi ned under the provisions of paragraphs
(1), (2), and (3) of subsection (e) by the total anpbunt of the additiona
benefits paid (or deemed paid) under the wholly State-financed program for weeks
of unenpl oynent in the applicable benefit year which began before the pertinent
ext ended benefit period becane effective in the State. For this purpose,
“deened paid’ has the sane neaning as that with respect to regul ar benefits.

The proviso at the end of subsection (e) includes provisions under which States
that so desire could reduce the extended benefits.

(f) Beginning and termination of extended benefit period.--The State | aw
shoul d provide how the potential beneficiaries of extended benefits are to
be notified of the beginning or the end of an extended benefit period. It
coul d provide, for exanple, that the comm ssioner have published an appro-
private notice in a newspaper (or newspapers) of general circulation in the
State. O, it could provide himw th authority under which he coul d adopt
a regul ation which would spell out not only how notice of the beginning or
end of the extended benefit period is to be given to the potential benefi-
ciaries, but also what action they nust take to protect their extended
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benefit rights. Since the State |aw availability-to-work and ability-to-work
requirements will apply to individuals who cl ai m extended benefits, such a

regul ation should provide that an individual must file an extended benefit claim
within a specified nunmber of days after notice that an extended benefit period is
effective in the State and that, if he fails to file within such period of days,
good cause for the delay is necessary for backdating the claim Any nethod adopted
shoul d be designed to achi eve pronpt notice so as to nminimze the filing of
retroactive clains at the beginning of the extended benefit period and of

over paynents after the end of such period.
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